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IN THE 


United States Court of Appeals 

For the District of Columbia Circuit. 

April Term 1949. 

No. 10,285. 

Eleanor Caldwell Bunker, Mildred Caldwell Hill, Ed¬ 
ward W. Coit, John M. Mason, Appellants, 

v. 

Charles Hill Jones and The Washington Loan and 
Trust Company, a body corporate, Executors of the 
Will of Helen M. B. Rutherfoord, Deceased; John 
Charles de la Poer Beresford ; Lord William Beres- 
ford; The Marchioness of Waterford; Protestant 
Episcopal Church at S trade ally, County Water¬ 
ford, Ireland ; Trustees of the Masonic Hat.t. and 
Asylum Fund, a New York corporation; The Right 
Worshipful Grand Lodge of the Most Ancient & 
Honorable Fraternity of Free and Accepted Masons 
of Pennsylvania and Masonic Jurisdiction There¬ 
unto Belonging, an unincorporated association; 
George H. Deike, The Grand Master of the Grand 
Lodge of Pennsylvania Free and Accepted Masons; 
The Children's Seashore House for Invalid Chil¬ 
dren, a corporation of the State of New Jersey; Sea¬ 
men's Church Institute of Philadelphia, a copora- 
tion of the State of Pennsylvania, Appellees. 

Appeal from the United States District Court for the 

District of Columbia. 


JOINT APPENDIX. 
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73 Filed Jun 1 1946 

IN THE DISTRICT CORT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 

Civil Action No. 35335 

Charles Hill Jones and The Washington Loan and 
Trust Company, a body corporate, Executors of the 
Will of Helen M. B. Rutherfoord, Deceased, 900 F 
Street, N. W., Washington, D. C., Complainants , 


v. 

(1) Eleanor Caldwell Bunker, 

5312 Moorland Lane, 

Bethesda, Maryland; 

(2) Mildred Caldwell Hill, 

1060 Park Avenue, 

New York, New York; 

(3) Edward W. Coit, 

150 Haven Avenue, 

New York, New York 

(4) John H. Mason, 

1529 Walnut Street, 

Philadelphia, Pennsylvania; 

(5) John Charles de la Poer Beresford, 

79 Crantock Road, 

Catford, London, S. E. 6, England; 

(6) Lord William Beresford, 

* ‘ Woodhouse ’ ’, Stradbally, 

County Waterford, Ireland; 

(7) The Marchioness of Waterford, 

Curraghmore, Portlaw, 

County Waterford, Ireland; 

(8) Protestant Episcopal Church at Stradbally, Coun¬ 

ty Waterford, Ireland, “Woodhouse” Estate; 
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(9) Trustees op the Masonic Hall and Asylum Fund, 
a New York corporation, 

46 West 24th Street, 

New York, New York; 

(10) The Right Worshipful Grand Lodge of the Most 
Ancient & Honorable Fraternity of Free and 
Accepted Masons of Pennsylvania and Masonic 
Jurisdiction Thereunto Belonging, an unincorpo¬ 
rated association, Broad and Filbert Streets, Phil¬ 
adelphia, Pennsylvania; 

74 (11) Richard A. Kern, 

The Grand Master of the Grand Lodge of Pennsyl¬ 
vania Free and Accepted Masons, Masonic Temple, 
Broad and Filbert Streets, Philadelphia, Penn¬ 
sylvania ; 

(12) The Children's Seashore House for Invalid Chil¬ 

dren, a corporation of the State of New Jersey, 
Atlantic City, New Jersey; 

(13) Seamen's Church Institute of Philadelphia, a cor¬ 

poration of the State of Pennsylvania, Philadel¬ 
phia, Pennsylvania; Defendants. 

Complaint for Construction of Last Will and Testament 
and Codicils Thereto of Helen M. B. Rutherfoord, De¬ 
ceased, and for Instructions to the Executors Named 
Therein. 

The complaint of Charles Htt.t. Jones and The Wash¬ 
ington Loan and Trust Company, executors of the last will 
and codicils thereto of Helen M. B. Rutherfoord, com¬ 
plainants herein, respectfully shows unto the Court as fol¬ 
lows: 

1. This is an action for equitable relief, involving the 
construction of the last will and testament and codicils 
thereto of the above named decedent heretofore admitted 



4 


to probate and record in this Court and is within its juris¬ 
diction. 

2. The complainant, Charles Hill Jones, is a citizen of 
the United States and an adult resident of the State of 
New York. The complainant, The Washington Loan and 
Trust Company, is a corporation organized under the laws 
of the United States relating to the District of Columbia, 
having its principal office in said District. Complainants 
file this complaint as the duly qualified and acting execu¬ 
tors of the last will and testament and codicils thereto of 
the above named decedent, as hereinafter more particu¬ 
larly described. 

3. The defendant (1) Eleanor Caldwell Bunker, an adult 
citizen of the United States, presently residing in Be- 
thesda, Maryland, is sued in her own right as an adult 

heir at law and next of kin of decedent. The de- 
75 fendant (2) Mildred Caldwell Hill, a citizen of the 

United States, presently residing in New York, New 
York, is sued in her own right as an adult heir at law and 
next of kin of decedent. Defendants (1) and (2) are chil¬ 
dren of Frank Shipper Caldwell, a deceased brother of 
Mary T. Caldwell Mason, mother of decedent. The defen¬ 
dant (3) Edward W. Coit, an adult citizen of the United 
States, presently residing in New York, New York, is sued 
in his own right as an heir at law and next of kin of said 
decedent, said defendant being the son and sole heir at 
law and next of kin of Anna Mason Coit, who died Febru¬ 
ary 7, 1946, having survived decedent. The defendant (4) 
John H. Mason, an adult citizen of the United States, pres¬ 
ently residing in Philadelphia, Pennsylvania, is sued in his 
own right as an adult heir at law and next of kin of de¬ 
cedent. Anna Mason Coit, deceased, and defendant (4) 
John H. Mason are children of John Mason, a deceased 
borther of decedent’s deceased father. Defendants (1), 
(2), (3), and (4), to the best of complainants’ information 
and belief, constitute all the present heirs at law and next 
of kin of decedent. Defendant (5) John Charles de la Poer 
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Beresford, described in decedents will as Jack Beresford, 
an adult citizen of England, residing in London, is sued as 
a beneficiary under Paragraph 9 (b) of decedent’s will and 
in his own right. The defendant (6) Lord William Beres¬ 
ford, an adult citizen of Ireland, residing in Stradbally, 
County Waterford, is sued in his own right and as one of 
the executors and trustees of the estate of Lord Hugh 
Beresford, deceased. Defendant (7) The Marchioness of 
Waterford, an adult citizen of Ireland, presently residing 
at Curraghmore, Portlaw, County Waterford, Ireland, is 
sued in her own right and as one of the executors and trus¬ 
tees of the will of Lord Hugh Beresford, deceased. The 
defendant (8) Protestant Episcopal Church at Stradbally 
County Waterford, Ireland, “Woodhouse” Estate, is sued 
in its own right as the purported beneficiary under 
i 76 Paragraph 9 (c) of decedent’s will. The defendant 

i (9) Trustees of the Masonic Hall and Asylum Fund, 

a New York corporation, is sued in its own right as one of 
i the residuary beneficiaries in Paragraph 9 (e) of dece- 
I dent’s will. The defendant (10) The Right Worshipful 
Grand Lodge of the Most Ancient & Honorable Fraternity 
! of Free and Accepted Masons of Pennsylvania and Ma¬ 
sonic Jurisdiction Thereunto Belonging, an unincorporated 
association of the State of Pennsylvania, is sued in its own 
right and as the owner, operator or trustee of and for The 
Philadelphia Free Mason Memorial Hospital, Elizabeth¬ 
town, Pennsylvania, The Masonic Homes of Pennsylvania, 
and The Masonic Home, of Elizabethown, Pennsylvania, 
all of said institutions being beneficiaries under Paragraph 
7 and 9 (e) of decedent’s last will and testament. The de¬ 
fendant (11) Richard A. Kern, an adult citizen of the 
United States and a resident of the State of Pennsylvania, 
is sued as the Grand Master of the Grand Lodge of Penn¬ 
sylvania Free and Accepted Masons, as the Chairman of 
the Committee on its Masonic Homes and as the individual 
charged by the will with directing the expenditure of the 
' income from the bequest to the Grand Lodge aforesaid for 
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the benefit of the Masonic Homes of Pennsylvania. The 
defendant (12) The Children’s Seashore House for Invalid 
Children, a corporation of the State of New Jersey, is sued 
as one of the residuary beneficiaries under Paragraph 9 
(e) of decedent’s will. The defendant (13) Seamen’s 
Church Institute of Philadelphia, a corporation of the 
State of Pennsylvania, is sued as one of the residuary 
beneficiaries under Paragraph 9 (e) of decedent’s will. 

4. That said Helen M. B. Rutherfoord, late a resident of 
the District of Columbia, departed this life therein on 
or about the 2nd day of March, 1945, leaving a last will and 
testament dated and executed the 26th day of March, 1936, 
and three codicils thereto dated November 3, 1937, June 
19, 1939, and May 29, 1940, respectively, all of which have 
been duly admitted to probate and record by order dated 

May 10, 1945, in the District Court of the United 
77 States for the District of Columbia, holding a pro¬ 
bate court, in Administration Case No. 65,006. The 
compainants, Charles Hill Jones and The Washington Loan 
and Trust Company have duly qualified as the executors 
named in decedent’s last will and testament and codicils 
thereto, and are now administering her estate. According 
to the inventories and appraisal heretofore filed in the pro¬ 
bate court aforesaid, decedent’s estate approximates one 
million eight hundred thousand dollars. A true copy of 
decedent’s last will and testament and codicils thereto is 
attached hereto, marked Complainants’ Exhibit A, and is 
prayed to be taken and considered as a part hereof. 

5. Decedent’s husband, John Rutherfoord, predeceased 
her. Anna Mason Coit, having survived decedent, died 
February 7,1946 Paragraphs 9 (a) and 9 (e) of decedent’s 
last will and testament provide, in part, as follows: 

“9. All the rest, residue, and remainder of my es¬ 
tate, both real and personal, including any legacies 
hereinbefore bequeathed which may lapse, I give, de¬ 
vise and bequeath to my husband, John Rutherfoord, 
Charles Hill Jones, and the said The Washington Loan 
and Trust Company, as trustees, the successors or sur- 
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vivors of them, for the persons, purposes, objects and 
uses and with the powers and duties, including in part, 
management, control, investment, reinvestment and 
sale thereof, and subject to the terms, conditions, limi¬ 
tations and expirations of the trusts as hereinafter 
specified, viz: 

“(a) The trustees shall set aside from said residu¬ 
ary estate, in a separate fund, money or property in 
the principal amount of Seventy-five Thousand Dol¬ 
lars ($75,000.00) and shall continue to hold in trust, 
invest and reinvest and sell the same for the benefit 
of my cousin Anna Mason Coit, of Chestnut Hill, 
Pennsylvania, and shall pay over to her the net income 
therefrom semi-annually so long as she shall live;” 


“(e) The said trustees shall set aside the balance of 
said residuary estate in a separate fund and shall continue 
to hold in trust, invest and reinvest and sell the same, for 
the benefit of my husband John Rutherfoord, and shall pay 
over to him the net income therefrom quarter-yearly so 
long as he shall live and at his death, or in the case he shall 
predecease me, I direct that the balance of said 
78 residuary estate, together with any accrued income 
thereon, shall be distributed by said trustees, the 
successor or survivor of them, in the following manner:” 


“And the balance, if any, of my estate so held in trust, 
including such of the foregoing legacies as shall have 
lapsed, I give, devise and bequeath, and direct my said 
trustees to transfer, convey, deliver and pay over to the 
four institutions and for the purposes hereinbefore named 
in Paragraph 1 hereof, in equal shares as follows, to-wit: 

“One-quarter thereof to the Trustees of the Masonic 
Hall and Asylum Fund, State of New York; 

“One-quarter thereof to the Right Worshipful Grand 
Lodge of the Most Ancient & Honorable Fraternity of 
Free and Accepted Masons of Pennsylvania and Masonic 
Jurisdiction Thereunto Belonging, Broad and Filbert 
Streets, Philadelphia, Pennsylvania; 
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“One-quarter thereof to the Children’s Seashore House 
for Invalid Children, Atlantic City, New Jersey; 

“And the remaining one-quarter thereof to Seamen’s 
Church Institute, of Philadelphia, Pennsylvania.” 

By decedent’s second codicil dated June 19, 1939, the 
trust for the benefit of Anna Mason Coit, now deceased, 
was reduced from Seventy-five Thousand Dollars ($75,- 
000.00) to Fifty Thousand Dollars ($50,000.00). Com¬ 
plainants seek the instruction of this Court as to whether 
the Fifty Thousand Dollar ($50,000.00) fund directed to 
be “set aside from said residuary estate” for her benefit, 
by reason of her death subsequent to that of the decedent 
passes to the four residuary beneficiaries of the estate in 
accordance with Paragraph 9 (e) of said will or whether 
an intestacy results by reason of the failure to specifically 
direct the distribution of said fund upon the death of Anna 
Mason Coit. 

6. Paragraph 9 (b) of decedent’s will provides as 
follows: 

“(b) The trustees shall set aside from said residuary 
estate, in a separate fund, money or property in the prin¬ 
cipal amount of Fifty Thousand Dollars ($50,000.00) and 
shall continue to hold in trust, invest and reinvest and sell 
the same for the benefit of Jack Beresford of 79 
79 Crantock Road, Catford, London, S. E. 6, England, 
and shall pay to him the net income therefrom semi¬ 
annually until he attains the age of thirty-five (35) years, 
and thereupon to transfer, convey and deliver the principal 
of the sum aforesaid so set apart for him in this sub-para¬ 
graph “b” hereof and the accrued income thereon, or in 
case that he should predecease me or die before attaining 
the age of thirty-five (35) years, to upon my death or his 
death, as the case may be, pay the said sum so set apart 
and the accumulated income thereon if any such income 
there be, unto his surviving sisters, share and share 
alike;”. 
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Complainants believe and therefore aver that decedent 
intended Jack Beresford to receive the principal above 
described upon his attaining the age of thirty-five (35) 
years. They are advised, however, that the omission of 
the words “to him” after the words “transfer, convey and 
deliver” justifies an order of this Court, for their better 
protection, construing said will and instructing complain¬ 
ants. Complainants are informed and aver that John 
Charles de la Poer Beresford, described above as Jack 
Beresford, was born June 23, 1923. All his sisters pre¬ 
deceased decedent. 

7. Complainants are informed and therefore aver that 
Lord Hugh Beresford died on or about May 22 or 23,1941, 
prior to the death of decedent. Paragraph 9 (c) of de¬ 
cedent’s last will and testament and codicils thereto pro¬ 
vides as follows: 

“(c) To pay Lord Hugh Beresford, of “Woodhouse,” 
Stradbally, County Waterford, Ireland, the sum of Twenty 
Thousand Dollars ($20,000.00) with the request that he 
invest and reinvest the fund during his life and the net 
income therefrom to use for the care of the graves in the 
churchyard of the Protestant Episcopal Church at Strad¬ 
bally, County Waterford, Ireland on the Woodhouse 
Estate, especially the lots where are buried Colonel George 
John Beresford and his wife and Robert Beresford and 
his wife Laura, as well as other members of the family; 
and also for the care and upkeep of the said Protestant 
Episcopal Church at Stradbally, County Waterford, Ire¬ 
land, on the Woodhouse Estate; and with the further re¬ 
quest that he make provision in his will or otherwise dur¬ 
ing his life for the investment and reinvestment of a sum 
of the same amount and the use of the income for the pur¬ 
poses mentioned as long as is possible under the laws of 
the Kingdom of Great Britain and Ireland.” 

8. Complainants seek the instruction of this Court as to: 

(a) Whether or not the foregoing bequest lapsed by 
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reason of the death of Lord Hugh Beresford prior 
80 to that of decedent; or 

(b) Whether or not a valid trust was created. 

Complainants further aver that if a valid trust exists, 
it is necessary to substitute a trustee in the place and 
stead of Lord Hugh Beresford, deceased. 

9. The residuary clause of the will contained in Para¬ 
graph 9 (e) reads as follows: 

“And the balance, if any of my estate so held in trust, 
including such of the foregoing legacies as shall have 
lapsed, I give, devise and bequeath, and direct my said 
trustees to transfer, convey, deliver and pay over to the 
four institutions and for the purposes hereinbefore named 
in Paragraph 1 hereof, in equal shares as follows, to-wit:’ \ 

The uses and purposes of the bequests and the four in¬ 
stitutions receiving them are more particularly described 
in Paragraph 1 of said will, reading as follows: 

“One-quarter thereof to the Trustees of the Masonic 
Hall and Asylum Fund, State of New York, to be known 
as “The John George Beresford Memorial Fund,” the 
income therefrom each year to be applied under the direc¬ 
tion of the Master of Holland Lodge No. 8 to the benefit of 
the children of the Masonic Home in Utica, New York 
State; 

“Another one-quarter thereof to the Right Worshipful 
Grand Lodge of the Most Ancient & Honorable Fraternity 
of Free and Accepted Masons of Pennsylvania and Ma¬ 
sonic Jurisdiction Thereunto Belonging, now located at 
Broad and Filbert Streets, Philadelphia, Pennsylvania, 
for the Masonic homes under its control, to be known as 
the “Alphonso Mason Memorial Fund,” Ten Thousand 
Dollars ($10,000.00) of which is to be used to endow a 
room in The Philadelphia Free Mason Memorial Hospital, 
Elizabethtown, Lancaster County, Pennsylvania, in mem¬ 
ory of my father Alphonso Mason; the income on the re¬ 
mainder to be applied each year under the direction of 
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the Grand Master of Grand Lodge of Pennsylvania, Free 
and Accepted Masons, for the benefit of the Masonic 
Homes of Pennsylvania; 

‘‘Another one-quarter thereof to the Children’s Sea¬ 
shore House for Invalid Children, situated at Atlantic 
City, New Jersey, to be known as ‘‘The W. Caldwell Mason 
Memorial Fund,” Ten Thousand Dollars ($10,000.00) of 
which is to be used to endow a bed in said Home in memory 
of my brother W. Caldwell Mason, and the income on the 
remainder to be applied each year under the direction of 
the Trustees of said Home; 

“The remaining one-quarter thereof to Seamen’s 
Church Institute, of Philadelphia, Pennsylvania, in mem¬ 
ory of my mother Mary Thomas Caldwell Mason, 
81 to be known as “The Mary Thomas Caldwell Mason 
Memorial Fund,” the income therefrom each year 
to be applied under the direction of the Protestant Epis¬ 
copal Bishop of Eastern Pennsylvania.” 

Certain of the defendants contend that the aforesaid be¬ 
quest to the Right Worshipful Grand Lodge of the Most 
Ancient & Honorable Fraternity of Free and Accepted 
Masons of Pennsylvania and Masonic Jurisdiction There¬ 
unto Belonging, for the benefit of the Philadelphia Free 
Mason Memorial Hospital of Elizabethtown, Lancaster 
County, Pennsylvania, and the Masonic Homes of Penn¬ 
sylvania under the direction of the Grand Master, and the 
bequest of Five Thousand Dollars ($5,000.00) to the Ma¬ 
sonic Home, of Elizabethtown, Pennsylvania appearing in 
Paragraph 7 of the will are invalid, claiming that said 
beneficiaries are non-charitable unincorporated associa¬ 
tions incapable of taking said bequests and that an in¬ 
testacy results as to one-fourth (*4) of the residue of de¬ 
cedent’s estate. Complainants seek the instruction of this 
Court as to whether or not said bequests are valid and 
whether or not an intestacy does result in respect to this 
one-fourth (*4) share of the residue of said estate. 
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Wherefore, the premises considered, complainants pray: 

1. That a writ of summons issue out of this Court di¬ 
rected to the defendants, Eleanor Caldwell Bunker; Mil¬ 
dred Caldwell Hill; Edward W. Coit; John H. Mason; 
John Charles de la Poer Beresford; Lord William Beres- 
ford; The Marchioness of Waterford; Protestant Epis¬ 
copal Church at Stradbally, County Waterford, Ireland, 
“Woodhouse” Estate; Trustees of the Masonic Hall and 
Asylum Fund; The Right Worshipful Grand Lodge of the 
Most Ancient & Honorable Fraternity of Free and Ac- * 
cepted Masons of Pennsylvania and Masonic Jurisdiction 
Thereunto Belonging; Richard A. Kern; The Children’s 
Seashore House for Invalid Children; and Seamen’s 
Church Institute of Philadelphia, and each of them, com¬ 
mending said defendants, and each of them, to appear 
herein by a day certain to be named therein and 
82 answer the exigencies of this complaint 

2. That in case the summons directed against any 
or all of the said complainants should be returned not to 
be found because of the non-residence of any or all of said 
complainants, an order of publication be ordered to be 
issued against said complainants or that substituted ser¬ 
vice be had according to the Rules of this Court. 

3. That the said last will and testament and codicils 
thereto of Helen M. B. Rutherfoord be construed and the 
Court adjudge and determine and accordingly instruct 
complainants as to their duties as executors in the adminis¬ 
tration of said estate: 

(a) Whether or not the Fifty Thousand Dollar ($50,- 
000.00) trust directed to be set aside for the benefit of 
Anna Mason Coit, now deceased, by virtue of her recent 
death, is intestate property, and whether or not the same 
passes under Paragraph 9 (e), the residuary clause of said 
will. 

(b) Whether or not the sum set aside for the benefit of 
John Charles de la Poer Beresford, described in decedent’s 
will as Jack Beresford, by virtue of Paragraph 9 (b) of 
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said last will and testament shall be paid to him npon his 
attaining the age of thirty-five (35) years, if he survives 
to that age, and if not, to whom it should be paid, and 
whether or not an intestacy would result. 

(c) Whether or not the bequest under Paragraph 9 (c) 
to Lord Hugh Heresford, who predeceased decedent, 
lapsed by reason of his predeceasing decedent or whether 
or not a valid trust was created and if such a trust was 
created it is prayed that this Court enter an order sub¬ 
stituting a trustee in his place and stead. 

(d) Whether or not the bequests to The Right Worship¬ 
ful Grand Lodge of the Most Ancient & Honorable Fra¬ 
ternity of Free and Accepted Masons of Pennsylvania and 

Masonic Jurisdiction Thereunto Belonging, the 
83 Grand Master thereof, The Philadelphia Free Ma¬ 
son Memorial Hospital, Elizabethtown, Lancaster 
County, Pennsylvania, The Masonic Homes of Pennsyl¬ 
vania, and The Masonic Home, of Elizabethtown, Penn¬ 
sylvania, are valid and whether or not an intestacy results 
as to said one-fourth (^4) share of the residuary estate. 

(e) That complainants may have such other and fur¬ 
ther relief as the exigencies of the case may require and 
to the Court may seem meet and proper. 

Charles Hill Jones, 

The Washington Loan and Trust Company 

George M. Fisher, 

Vice President. 

Frederick M. Bradley 
Roger M. Stuart, Jr. 

801 Colorado Building 

Washington, 5, D. C. 

Attorneys for Complainants 



14 


85 Filed Jun 14 1948 

Exhibit 

I, Helen M. B. Rutherfoord, New York, (nee Helen Ma¬ 
son) of New Rochelle, Westchester County, New York, 
intending hereby to dispose of all property and estate, 
real and personal, which I now own or may hereafter ac¬ 
quire and to which I may be in any manner entitled at the 
time of my death, including any and all such property 
and estate, whether real or personal, as may be held in 
trust for my benefit with respect to which I have or shall 
have any power or disposition by will, and hereby revok¬ 
ing all wills and codicils by me at any time heretofore 
made, do make, publish and declare this my last will and 
testament, in manner following, to wit: 

1. I hereby give, devise, bequeath and appoint all th^ 
property and estate now held in trust for my benefit by 
trustees under the last will and testament of Cassie Ma¬ 
son Myers Julian-James, amounting to Eighty Thousand 
Dollars ($80,000.00) more or less, and with respect to 
which under the terms of said will or trust I have a power 
of appointment and disposition by will, unto the four in¬ 
stitutions hereinafter named and their successors, in 
equal shares as follows, to-wit: 

One-quarter thereof to the Trustes of the Masonic 
Hall and Asylum Fund, State of New York, to be known 
as “The John George Beresford Memorial Fund,” the 
income therefrom each year to be applied under the di¬ 
rection of the Master of Holland Lodge No. 8 to the bene¬ 
fit of the children of the Masonic Home in Utica, New 
York State; 

Another one-quarter thereof to The Right Worshipful 
Grand Lodge of the Most Ancient & Honorable Frater- 


M.H. 

H.M.S. 

Ack. 


Helen M. B. Rutherfoord 3/21/36 
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nity of Free and Accepted Masons of Pennsylvania and 
Masonic Jurisdiction Thereunto Belonging, now located 
at Broad and Filbert Streets, Philadelphia, Pennsyl¬ 
vania, for the Masonic homes under its control, to 
86 be known as the “Alphonso Mason Memorial 
Fund,” Ten Thousand Dollars , ($10,000.00) of 
which is to be used to endow a room in The Philadelphia 
Free Mason Memorial Hospital, Elizabethtown, Lancas¬ 
ter County, Pennsylvania, in memory of my father Al - 
phonso Mason; the income on the remainder to be applied 
each year under the direction of the Grand Master of 
Grand Lodge of Pennsylvania, Free and Accepted Ma¬ 
sons, for the benefit of the Masonic Homes of Pennsyl¬ 
vania ; 

Another one-quarter thereof to The Children’s Seashore 
House for Invalid Children, situated at Atlantic City, New 
Jersey, to be known as “The W. Caldwell Mason Memorial 
Fund,” Ten Thousand Dollars ($10,000.00) of which is to 
be used to endow a bed in said Home in memory of my 
brother W. Caldwell Mason, and the income on the remain¬ 
der to be applied each year under the direction of the 
Trustees of said Home; 

The remaining one-quarter thereof to Seamen’s Church 
Institute, of Philadelphia, Pennsylvania, in memory of my 
mother Mary Thomas Caldwell Mason, to be known as 
“The Mary Thomas Caldwell Mason Memorial Fund,” the 
income therefrom each year to be applied under the direc¬ 
tion of the Protestant Episcopal Bishop of Eastern Penn¬ 
sylvania. 

2. I direct that all my just debts, funeral and testamen¬ 
tary expenses be paid as soon after my decease as may be 
practicable; such funeral expenses to be paid notwith¬ 
standing that the amount thereof may exceed the statutory 
limitation. 

M.H. Helen M. B. Rutherfoord 3/21/36 

H.M.S. 

Ack. 
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3. To my husband John Rutherfoord, his heirs, execu¬ 
tors, administrators and assigns forever, I give, devise and 
bequeath the property known as “Greenplains,” Matthews 

County, Virginia, comprising approximately four 
87 hundred and seventy (470) acres of land, with the 
buildings and improvements thereon, which were re¬ 
cently purchased by me from Mrs. Ellen R. Goldsborough, 
widow of the late Richard Goldsborough, together with the 
contents of said buildings. 

4. I give and bequeath to Georgine Iselin of New Ro¬ 
chelle, New York, part of the furniture in the drawing 
room at “Torcora” consisting of three rosewood sofas, 
four armchairs, six side chairs, all covered in flowered 
linen taffeta; also the clock in the second floor sitting room 
and candle sticks to match; also fire screen or crimson 
brocade, and one of cross stitch work in the library, all in 
“Torcora;” 

To The House of Mercy, of Washington, D. C., to be 
placed in the Board Room, the large oil painting “Moses 
Smiting the Rock;” also the ones of “The Loaves and 
Fishes” and “Madonna and Child,” hanging in the hall 
at 602 20th Street, Washington, D. C.; 

To Union Club, New York City, New York, in memory 
of my late husband John George Beresford, the high clock 
in drawing room at “Torcora” and I desire that a small 
brass plate be placed on same, with this inscription: “Pre¬ 
sented to the Union Club in Memory of John George 
Beresford, who was elected a Member of the Club June 
1st, 1870;” 

To Eliza Savage Griffin, 656 King Street, Port Chester, 
New York, the portraits of Mrs. Julian-James, Mrs. My¬ 
ers, Alphonso Sidney Mason and T. B. M. Mason, all hang¬ 
ing in main hall at 1602 20th Street, Washington, D. C.; 

M.H. Helen M. B. Rutherfoord 3/21/36 
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To Robert T. S. Lowell, of Dongan Hills, Staten Island, 
the portrait of T. B. Myers by Huntington; 

To Ramona Savage, Care Mrs. Birdsall Griffin, 
88 656 King Street, Port Chester, New York, daughter 

of J. R. F. Savage, heart-shaped brooch of dia¬ 
monds (47) and miniature of Mrs. T. B. Myers belonging 
in same; and the portraits of Mr. and Mrs. Myers in oval 
frames, hanging in main floor hall at 1602 20th Street, 
Washington, D. C.; 

To Mary E. Mason, wife of my cousin, John H. Mason, 
of Philadelphia, Pennsylvania, my diamond ring set in 16 
rubies; 

To The Metropolitan Museum of Art, New York City, 
New York, my Kirk silver service and my aquamarine 
brooch set in diamonds, said to have belonged to Louis 
Phillipe. If the Metropolitan Museum of Art, New York 
City, New York, shall not accept the said brooch, I give 
and bequeath the same to Elizabeth Mason, wife of John 
H. Mason, Jr., 6445 Green Street, Germantown, Philadel¬ 
phia, Pennsylvania, and if said Museum will not accept 
the Kirk silver service, I give and bequeath the same to 
the Colonial Dames of America House, at present located 
at 421 E. 61st Street, New York City, to be a memorial to 
my late cousin, Cassie Mason Myers James; 

To Lord Hugh Beresford, of “Woodhouse,” Strad- 
bally, County Waterford, Ireland, all my silver marked 
“J.G.B.” or with the Beresford Crest; 

To Mrs. James M. Helm (Edith Benham Helm), of 2301 
Connecticut Avenue, N. W., Washington, D. C., my dia¬ 
mond bracelet set in platinum (9 large, 55 small dia¬ 
monds) ; 

To Mrs. Guy W. S. Castle (Harriet Bayne), of Oxen 
Hill, Maryland, my sapphire and diamond bar pin (5 sap¬ 
phires and 14 diamonds); 

M.H. Helen M. B. Rutherfoord 3/21/36 
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To my husband John Rutherfoord, my diamond hoop 
ring (5 stones); 

89 To my cousin Catalina Mason Kinney, 840 Long- 
wood Avenue, Los Angeles, California, my solitaire 
diamond ring 3% carat, and sapphire and diamond brace¬ 
let; 

To Eleanor Caldwell Bunker, wife of Dr. C. W. Bunker, 
U. S. N., I give my rosewood sofa in tea room and chairs 
covered to match, tilt-top card table, carved pedestal in 
hall at 1602 20th Street, N. W.; mahogany extension table 
in second floor sitting room at “Torcora” and mahogany 
bureau and four side chairs, seats covered in mulberry 
colored material in my bedroom at “Torcora,” as they 
were made to order for my great grandmother, who was 
also her great grandmother; 

To Mildred Ogden Hill, otherwise Mildred Caldwell 
Hill, the sum of One Dollar ($1.00); 

To Edith F. Clendenin, wife of James R. Clendenin, 
3600 Powelton Avenue, West Philadelphia, Pennsylvania, 
Ten Thousand Dollars ($10,000.00), should she survive 
me; 

To Master Jack Beresford, whose address is 79 Cran- 
tock Road* Catford, London, S. E. 6, England, my late 
husband John George Beresford’s watch and chain with 
Beresford Crest; also antique ring (seal—cupid with bow 
and arrow and the hours engraved on sardonyx); 

To Home for Incurables, Washington, D. C., all my 
books which my husband, John Rutherfoord, does not 
wish to keep; all of my books which he does desire to keep, 
I give to him; 

To Eliza Savage Griffin (Mrs. Birdshall Griffin), daugh¬ 
ter of J. R. F. Savage, 656 King Street, Port Chester, New 
York, my diamond * 1 arrow’* brooch (86 large diamonds 
and 24 small); 
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90 To Lord Hugh Beresford, “Woodhouse,” Strad- 
bally, County Waterford, Ireland, all my linen 
marked “J.G.B.”; . 

To The Colonial Dames of America, 421 E. 61st Street, 
New York City, New York, my blue and gold Sevres 
China; 

To Pennsylvania Museum, Fairmount Park, Philadel¬ 
phia, Pennsylvania, my antique brooch (an amethyst, old 
English setting); smoked quartz and crystal beads, string 
of 50 each (very rare); Egyptian gold coins, necklace, 
earrings, bracelets and pectoral ornament; bracelet of 
gold coins (English and Irish); antique Italian ring (en¬ 
amel, rubies and diamonds in setting); antique watch, 
English, wreath of thistles and roses in different colored 
gold surrounding the gold face (should the said watch not 
be accepted by the said Museum, I give and bequeath it to 
the daughter of Dr. C. W. 0. Bunker, U. S. N., as it be¬ 
longed to her great grandmother); 

To the said Pennsylvania Museum, my antique parasol, 
Ivory and Pink Coral handle; also my collection of Dres¬ 
den figures; silver (old English) tea pot and sugar bowl 
with figures of Mandarin on top of lids, and cream jug, 
all marked “M.T.M.”; and such articles as said institu¬ 
tion shall then select from the remaining contents of 1602 
20th Street, Washington, D. C., and as are not hereinbe¬ 
fore specifically bequeathed and as may then be in exist¬ 
ence ; said selection to be made within six months from the 
date of the admission of this will to probate and record; 
otherwise said Museum shall forfeit its right to make such 
selection; all my remaining personal effects not herein 
otherwise disposed of, I direct my executors to sell and 
treat the proceeds thereof as a part of the general assets 
of my estate. 

M.H. Helen M. B. Rutherfoord 3/21/36 
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5. I give and bequeath the sum of One Hundred Thou¬ 
sand Dollars ($100,000.00) unto The Washington Loan 
and Trust Company, a corporation duly created, organized 

and existing under and by virtue of the laws of the 
91 United States, relating to the District of Columbia, 
and having its principal place of business in the 
City of Washington, said District, my husband, John 
Kutherfoord, and Charles Hill Jones, of New York City, 
New York, the successors or survivors of them, in and 
upon the trusts, nevertheless, that is to say: 

In Trust, to take charge of, manage, control, invest and 
reinvest the same with full power of sale of any such in¬ 
vestment or reinvestment; and 

In Further Trust, to pay the net income therefrom in 
monthly or quarterly installments, beginning such pay¬ 
ments from the date of my death and as soon thereafter as 
practicable, unto Marequita Chandler, who is now residing 
at 3959 Brown Street, Philadelphia, Pennsylvania, for and 
during the term of her natural life and upon her death the 
corpus of the trust fund and accrued income thereon shall 
fall into and become a part of the residuum of my estate, 
and as such be distributable as hereinafter set forth; my 
said trustees, the successors or survivors of them, having 
full power and authority to take such action as may be 
necessary to effect the purpose hereof. 

6. I give and bequeath the sum of One Hundred Thous¬ 
and Dollars ($100,000.00) unto The Washington Loan and 
Trust Company, my husband John Kutherfoord, and 
Charles Hill Jones, of New York City, New York, the suc¬ 
cessors or survivors of them, in and upon the trusts, never¬ 
theless, that is to say: 

In Trust, to take charge of, manage, control, invest and 
reinvest the same with full power of sale of any such in¬ 
vestment or reinvestment; and 


M.H. 

H.M.S. 

Ack. 


Helen M. B. Kutherfoord 3/21/36 


21 


In Further Trust, to pay the net income therefrom in 
monthly or quarterly installments, beginning such pay¬ 
ments from the date of my death and as soon thereafter as 
practicable, unto Margaret A. Cardeza, who is now 
92 residing at 2924 Rising Sun Road, Ardmore, Penn¬ 
sylvania, for and during the term of her natural life 
and upon her death the corpus of the trust fund and ac¬ 
crued income thereon shall fall into and become a part of 
the residuum of my estate and as such be distributable as 
hereinafter set forth; my said trustees, the successors or 
survivors of them, having full power and authority to take 
such action as may be necessary to effect the purpose 
hereof. 

7. I give and bequeath to Mildred Gordon, cousin of my 
late husband, John George Beresford, the sum of Twenty 
Thousand Dollars ($20,000.00); 

To James Harding, who was for many years a servant 
in the employ of my late husband, John George Beresford, 
the sum of Five Thousand Dollars ($5,000.00); 

To Michael Gill, who was for many years a servant in 
my said late husband’s employ, the sum of Five Thousand 
Dollars ($5,000.00); 

To Catherine Harding, who was for many years a serv¬ 
ant in my said late husband’s employ, the sum of Five 
Thousand Dollars ($5,000.00); 

In order to fulfill the expressed wishes of my mother, 
Mary T. Mason, as to the disposition of her estate which 
was left to me by her will, I make the following special 
bequests.: 

I give, devise and bequeath to Seamen’s Church Insti¬ 
tute, of Philadelphia, the sum of Four Thousand Dollars 
($4,000.00); 
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I give, devise and bequeath to The Home for Incurables, 
Philadelphia, Pennsylvania, the sum of Four Thousand 
Dollars ($4,000.00); 

93 I give, devise and bequeath to The Home for In¬ 
curables, Washington, D. C., the sum of Four Thous¬ 
and Dollars ($4,000.00); 

I give, devise and bequeath to the Bedford Street Mis¬ 
sion, of Philadelphia, Pennsylvania, the sum of Four 
Thousand Dollars ($4,000.00); 

I give, devise and bequeath to The Children’s Seashore 
House for Invalid Children, Atlantic City, New Jersey, 
the sum of Four Thousand Dollars ($4,000.00); 

I give, devise and bequeath to The Church of the Savior, 
38th and Chestnut Streets, Philadelphia, Pennsylvania, for 
the endowment fund, in memory of my grandmother Maria 
Caldwell, the sum of Five Thousand Dollars ($5,000.00); 

I give, devise and bequeath to The Masonic Home, of 
Elizabethtown, Pennsylvania, in memory of my father 
Alphonso Mason, the sum of Five Thousand Dollars 
($5,000.00). 

8. I direct that whatever estate, transfer, inheritance or 
other taxes may be or become due and payable to the 
United States of America, or to any State or polical sub¬ 
division thereof, on any or all of the foregoing devises 
and legacies, or against any of the devises or legatees 
thereof on account of such devises and legacies, shall be 
paid, satisfied and discharged out of the rest, residue and 
remainder of my estate. 

9. All the rest, residue and remainder of my estate, both 
real and personal, including any legacies hereinbefore be¬ 
queathed which may lapse, I give, devise and bequeath to 
my husband, John Rutherfoord, Charles Hill Jones, and the 
said The Washington Loan and Trust Company, as trus- 
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tees, the successors or survivors of them, for the persons, 
purposes, objects and uses and with the powers and 
94 duties, including in part, management, control, in¬ 
vestment, reinvestment and sale thereof, and sub¬ 
ject to the terms, conditions, limitations and expirations 
of the trusts as hereinafter specified, viz: 

(a) The trustees shall set aside from said residuary 
estate, in a separate fund, money or property in the prin¬ 
cipal amount of Seventy-five Thousand Dollars ($75,- 
000.00) and shall continue to hold in trust, invest and re¬ 
invest and sell the same for the benefit of my cousin Anna 
Mason Coit, of Chestnut Hill, Pennsylvania, and shall pay 
over to her the net income therefrom semi-annually so 
long as she shall live; 

(b) The trustees shall set aside from said residuary 
estate, in a separate fund, money or property in the prin¬ 
cipal amount of Fifty Thousand Dollars ($50,000.00) and 
shall continue to hold in trust, invest and reinvest and 
sell the same for the benefit of Jack Beresford, of 79 
Crantock Road, Catford, London, S.E. 6, England, and 
shall pay to him the net income therefrom semi-annually 
until he attains the age of thirty-five (35) years, and there¬ 
upon to transfer, convey and deliver the principal of the 
sum aforesaid so set apart for him in this sub-paragraph 
“b” hereof and the accrued income thereon, or in case 
that he should predecease me or die before attaining the 
age of thirty-five (35) years, to upon my death or his 
death, as the case may be, pay the said sum so set apart 
and the accumulated income thereon if any such income 
there be, unto his surviving sisters, share and share alike; 

(c) To pay Lord Hugh Beresford, of “Woodhouse,” 
Stradbally, County Waterford, Ireland, the sum of Twenty 
Thousand Dollars ($20,000.00) with the request that 
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95 he invest and reinvest the fund during his life and 
the net income therefrom to use for the care of the 

graves in the churchyard of the Protestant Episcopal 
Church at Stradballv, County Waterford, Ireland on the 
woodhouse Estate, especially the lots where are buried 
Colonel George John Beresford and his wife and Robert 
Beresford and his wife Laura, as well as other members 
of the family; and also for the care and upkeep of the said 
Protestant Episcopal Church at Stradbally, County Wa¬ 
terford, Ireland, on the Woodhouse Estate; and with the 
further request that he make provision in his will or other¬ 
wise during his life for the investment and reinvestment 
of a sum of the same amount and the use of the income for 
the purposes mentioned as long as is possible under the 
laws of the Kingdom of Great Britain and Ireland. 

(d) The trustees shall set aside, from said residuary 
estate, a separate fund, money or property in the principal 
amount of Fifty Thousand Dollars ($50,000.00) and shall 
continue to hold in trust, invest and reinvest and sell the 
same for the benefit of Irva Struthers McCall, wife of Wil¬ 
liam White McCall, of Haverford, Pennsylvania, and shall 
pay over to her the net income therefrom, in monthly or 
quarterly installments, beginning such installments from 
the date of my death and payable as soon thereafter as 
practicable for and during the term of her natural life; 
and 

In Further Trust, upon the death of said Irva Struthers 
McCall, or should she predecease me, upon my death, to 
pay the corpus of the said trust fund unto her daughter, 
Virginia Armitage McCall. 

96 (e) The said trustees shall set aside the balance 
of said residuary estate in a separate fund and shall 

continue to hold in trust, invest and reinvest and sell the 
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same, for the benefit of my husband John Rutherfoord, and 
shall pay over to him the net income therefrom quarter- 
yearly so long as he shall live and at his death, or in case 
he shall predecease me, I direct that the balance of said 
residuary estate, together with any accrued income there¬ 
on, shall be distributed by said trustees, the successor or 
survivor of them, in the following manner: 

To Miss Marion B. Hudson, of Number 1311 21st Street, 
N. W., Washington, D. C., the sum of Ten Thousand Dol¬ 
lars ($10,000.00); 

To Miss Marie Routh, c/o Dr. Edward E. Morse, 1814 
Jefferson Place, N. W., Washington, D. C., the sum of Ten 
Thousand Dollars ($10,000.00); 

To Miss Lidie Addison, of Number 1739 Eye Street, 
N. W., Washington, D. C., the sum of Ten Thousand Dol¬ 
lars ($10,000.00); 

To Trinity Protestant Episcopal Church, New Rochelle, 
Westchester County, New York, the sum of Ten Thousand 
Dollars ($10,000.00); 

To Home for the Aged of the Little Sisters of the Poor 
of the City of New York, 213 East Seventieth Street, in 
the Borough of Manhattan, in the City of New York, the 
sum of Twenty Thousand Dollars ($20,000.00); 

97 To the Light House for the Blind, in New York 
City, New York, the sum of Ten Thousand Dollars 
($ 10 , 000 . 00 ); 

And the balance, if any, of my estate so held in trust, 
including such of the foregoing legacies as shall have 
lapsed, I give, devise and bequeath, and direct my said 
trustees to transfer, convey, deliver and pay over to the 
four institutions and for the purposes hereinbefore named 
in Paragraph 1 hereof, in equal shares as follows, to-wit: 
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One-quarter thereof to the trustees of the Masonic Hall 
and Asylum Fund, State of New York; 

One-quarter thereof to the Right Worshipful Grand 
Lodge of the Most Ancient & Honorable Fraternity of Free 
and Accepted Masons of Pennsylvania and Masonic Juris¬ 
diction Thereunto Belonging, Broad and Filbert Streets, 
Philadelphia, Pennsylvania; 

One-quarter thereof to The Children’s Seashore House 
for Invalid Children, Atlantic City, New Jersey; 

And the remaining one-quarter thereof to Seamen’s 
Church Institute, of Philadelphia, Pennsylvania. 

10. For the purpose of carrying into effect all of the 
provisions of this my last will and testament and of the 
trusts hereby created, said trustees are hereby empowered 
(at the risk of the trust funds and without any responsi¬ 
bility on the part of my said trustees) to retain as part 
of the principal of any of said trusts any property, whether 
real or personal, owned by me at the time of my death 
and not specifically devised or bequeathed or otherwise dis¬ 
posed of under the terms of this my will or in the adminis¬ 
tration of my estate, except that it is my wish that 
98 any or all my real estate which may come into the 
hands of my said trustees, including my residence at 
1602 20th Street, N. W., Washington, D. C., and my prop¬ 
erty known as “Torcora” at Davenport Neck, New Ro¬ 
chelle, County of Westchester, New York, shall be sold as 
soon as can be advantageously accomplished; to rent such 
of the same as may he real property and collect and receive 
the rents therefrom, and to collect and receive the income 
from such as may be personal property; and/or to sell 
any securities or other property, whether real or personal, 
to change any investment from realty to personalty and 
vice versa or otherwise; to sell, lease, mortgage or other- 
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wise encumber or exchange any real estate to them herein 
devised at such times and upon such terms and conditions 
as said trustees may deem best in order to carry out the 
provisions of this will and to execute and deliver convey¬ 
ances thereof; to invest and reinvest the proceeds from 
such sales, whether of real or personal property, in such 
manner and at such time or times and upon such terms of 
credit or otherwise as may in their judgment and discretion 
appear to be best and proper and to the advantage of the 
estate, even though such investments may not be such as 
trustees of estates would be otherwise authorized by law 
or rule of court to make; and in case of any such sale or 
sales no purchaser shall in any instance be required to see 
to the application of the purchase money. In case of securi¬ 
ties taken or purchased for the trust funds at a premium, 
my trustees shall not be required to set aside any part of 
the income thereof as a sinking fund to retire or absorb 
such premium, or to make any other provisions for 
99 possible depreciation in the value of the securities 
constituting the trust funds by reason, of the ap¬ 
proaching maturity of said securities or otherwise. There 
shall be paid but one commission to the trustees named 
herein, their successor, survivor or substitute, to be 
charged on the income as collected and on the corpus when 
distributed, which shall be divided between them in the 
proportions of one-half (*/>) thereof unto the said The 
Washington Loan and Trust Company, and the remaining 
one-half (M>) equally between the other of such trustees, 
or unto the survivor of them. 

11. I nominate, constitute and appoint the said The 
Washington Loan and Trust Company, of Washington, 
D. C., my husband, John Rutherfoord, and Charles Hill 
Jones, now with the Manufacturers’ Trust Company, New 
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York City, New York, or the successor or survivor of them, 
as executors of this my last will and testament and I direct 
that they be not required to furnish any bond or other se¬ 
curity for the faithful performance of their duties in any 
jurisdiction in which they, or either of them, may be called 
upon to act other than such as may be necessary under the 
law’s in force in such jurisdiction for the protection of cred¬ 
itors, and I direct that neither of my said executors shall 
be held liable for the act or default of the other executor 
in the absence of willful negligence on his part For the 
purpose of carrying into effect the intent of this my will, 
I hereby expressly authorize and empower my said execu¬ 
tors to bargain, sell, exchange and convey any real or 
personal property or any interest therein owned by me 
at the time of my death at public or private sale, for such 
purposes, at such prices and upon such terms of 
100 credit or otherwise as to my said executors may 
seem best and without the necessity of applying to 
any court for authority so to do or for any ratification by 
any court of any such sale or sales whether for cash or 
otherwise and to execute and deliver good and sufficient 
conveyances therefor to the purchasers thereof who shall 
not be required to see to the application of the purchase 
money. It is also my will that my said executors shall 
have full power and authority in the administration of my 
estate to select for sale any property of the estate of what¬ 
ever character and whether the same be real or personal 
property for the purpose of realizing cash funds for the 
payment of debts, legacies and other proper obligations 
of my estate, free from any priorities or distinction im¬ 
posed by law as between real and personal property. And 
I direct that my said executors shall receive as compen- 
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sation for their services as such but one commission on 
the principal and income arising therefrom, to be divided 
among them in the proportions of one-half (^4) thereof 
unto the said The Washington Loan and Trust Company, 
and the remaining one-half (%) equally between the other 
two executors or unto the survivor of them. 

12. As and when my executors or the trustees shall be 
required, pursuant to the provisions of this will, to divide 
the w T hole or any portion of my estate into parts or shares, 
or to distribute the same, I authorize them in their discre¬ 
tion to make such division or distribution in kind or in 
money, or partly in kind and partly in money, and for the 
purpose of such allotment the judgment of my executors 
and trustees, as the case may be, concerning the propriety 
thereof, and the relative value for the purpose of distribu¬ 
tion of the securities or other property so allotted, shall 
be binding and conclusive on all persons interested in my 
estate. 

101 In the case of any stock dividend or any unusual 
or extraordinary dividend, whether in cash or prop¬ 
erty, declared upon any securities at any time belonging 
to my estate, I hereby confer upon my executors and/or 
trustees, as the case may be, full and complete discretion, 
which shall be final and conclusive upon all concerned, to 
determine whether any such dividends shall be treated 
wholly as principal or wholly as income, or partly as prin¬ 
cipal and partly as income, and retained or distributed ac¬ 
cordingly ; it being my desire and intention that, in so far 
as may be reasonably possible, the corpus of the trust 
estates should be maintained, during the period of the 
foregoing trusts, without depletion through any unusual 
distributions to my said beneficiaries, but that, on the other 
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hand, they should have the benefit of such income as may 
reasonably be considered as produced by the trust estates. 

My executors and trustees, as the case may be, are au¬ 
thorized and empowered to vote in person or by proxy all 
stocks or other securities held by them; to exchange the 
securities of any corporation for other securities issued 
by the same, or by any other corporation, at such times 
and upon terms and conditions as my executors or trustees 
shall deem proper; to consent to the reorganization, con¬ 
solidation or merger of any corporation, or to the sale or 
lease of its property, or any portion thereof, to any person, 
corporation, or to the lease by any person or corporation 
of his or its property or any portion thereof, to such cor¬ 
poration and upon such reorganization, consolidation, 
merger, sale or lease to exchange the securities held 
102 by them for the securities issued in connection there¬ 
with ; to pay all assessments, subscriptions and other 
sums of money as my executors or trustees may deem 
expedient for the protection of their interests as holders 
of any stocks, bonds, or other securities of any corpora¬ 
tion, and to exercise any option contained in or in con¬ 
nection with any stocks, bonds, or other securities, for 
the conversion of the same into other securities, or take 
advantage of any rights to subscribe for additional stocks, 
bonds, or other securities, and to make any and all nec¬ 
essary payments therefor, and generally to exercise in 
respect to all stocks, bonds, or other investments held by 
the executors or trustees hereunder all rights, powers, and 
privileges as are or may be lawfully exercised by any per¬ 
son owning similar property in his own right, provided, 
however, that neither my executors nor my trustees shall 
make any of the payments herein provided except from 
the principal of the estate. 
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In Witness Whereof I have hereunto subscribed my 
name and affixed my seal, at the City of Washington, in 
the District of Columbia, this 21st day of March, 1936. 

Helen M. B. Rutherfoord (seal) 

The within paper writing consisting of nineteen type¬ 
written pages, each bearing the signature of Helen M. B. 
Rutherfoord, the testatrix, was signed, published and de¬ 
clared by the testatrix to be her last will and testament 
in our presence, who, at her request and in her presence 
and in the presence of one another, have hereunto 
103 subscribed our names as attesting witnesses, she 
having first signed and we initialed the foregoing 
pages hereof for identification. 

Mildred Hale, 

Address: 900 F St., City. 

Hazel M. Smith, 

Address: 900 F St., N. W., 

Wash., D. C. 

Arthur H. Keeper, 

Address: 900 F St., N. W., 

Wash., D. C. 

In order that there may be no question as to the validity 
or effectiveness of the provisions of the above will of my 
wife Helen M. B. Rutherfoord, I agree to accept and do 
hereby accept from her the sum of Ten Dollars ($10.00), 
receipt of which is hereby acknowledged, in consideration 
of the waiver by me of any and all legal rights with respect 
to her estate which I now have or may have at the time 
of her death other than such as are expressed by or shall 
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arise from or accrue under the provisions of the aforesaid 
will. 

Signed this 21st day of March, 1936. 

John Rutherfoord. 

Helen M. B. Rutherfoord. 

Test: 

Arthur Keefer. 

104 Codicil to my Will of March 21,1936 

This codicil made this 3rd day of November, 1937 hereby 
reaffirms and ratifies my said Will of March 21, 1936 now 
in the possession of The Washington Loan and Trust 
Company of Washington, D. C. except the gifts made to the 
Pennsylvania Museum, in Fairmount Park, Philadelphia, 
Pennsylvania, on page 6 of my said Will, which I hereby 
revoke entirely so far as the gifts to said museum are pro¬ 
vided for and made either conditionally or unconditionally 
in the two paragraphs relative to same on said page 6th of 
my said will and instead I give my antique brooch (an 
Amethyst, in old English setting) also antique English 
watch with wreath of shamrock, thistles and roses in dif¬ 
ferent colored gold surrounding of gold face to Eleanor 
Caldwell Bunker, wife of Dr. C. W. Bunker, U. S. N. as 
they both belonged to her great grandmother; also old 
English Tea pot and sugar bowl with figure of a mandarin 
on top of lids and the cream pitcher to match, also my old 
English decanter stand with four cut glass bottles. 

To the University of Pennsylvania Museum situated at 
34th and Spruce Sts. West Philadelphia, Pennsylvania, my 
Egyptian gold coins set consisting of necklace, ear rings, 
bracelets and pectoral ornament. 

D.D.E. Helen M. B. Rutherfoord 11/3/37 
A.E.P. 

J.D.N. 


33 


To my Cousin Lady Susan Dawnay of “Wakefield 
Court” Waterford, Ireland, my bracelet of old gold coins 
(English and Irish). 

All my remaining personal effects not otherwise dis¬ 
posed of in my Will or in any list which may leave, I direct 
my executors to sell and treat the proceeds thereof as a 
part of the general assets of my estate. 

Witness my hand and seal this 3 day of November, A. D. 
1937. 

Helen M. B. Rutherfoord (seal) 

Then and there signed, sealed, published and declared by 
the said testatrix, as and for a codicil to her last will and 
testament bearing date the 21st day of March, A. D. 1936, 
in the presence of us, who, at her request, in her presence 
and in the presence of one another, have hereunto sub¬ 
scribed our names as attesting witnesses, she have first 
signed. 

Dorothy D. English, 

900 F St., N. W. 

Ann E. Parr, 

900 F. St., N. W. 

Julia D. Nicoll, 

900 F. St., N. W. 

105 Filed Mar 8 - 1945 

I, Helen M. B. Rutherfoord, of New Rochelle, Westches¬ 
ter County, New York, do hereby make, publish and de¬ 
clare this instrument as and for a second codicil to my last 
will and testament bearing date the 21st day of March, 
1936, and a first codicil thereto bearing date the 3rd day of 
November, 1937. 

First. I have in the Fourth paragraph of my said last 
will and testament, appearing on Page 4 thereof, bequeathed 

D.D.E. Helen M. B. Rutherfoord 6/19/39 
A.E.P. 

J.D.N. 
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to The Metropolitan Museum of Art, of New York City, 
inter alia, my aquamarine brooch set in diamonds and said 
to have belonged to Louis Philippe. I wish and do by this 
codocil revoke the bequest of said brooch to the said Mu¬ 
seum and in lieu thereof I give and bequeath said brooch 
to Annette Kinney Ross, who is now residing at 2318 Clyde 
Avenue, Los Angeles, California. 

Second. I have in the Fifth paragraph of my said last 
will and testament bequeathed the sum of one hundred 
thousand dollars ($100,000) unto The Washington Loan and 
Trust Company, my husband, John Rutherfoord, and 
Charles Hill Jones, the successors or survivors of them, in 
and upon the trusts set forth in said paragraph. I wish and 
to hereby reduce the said amount from one hundred thous¬ 
and dollars ($100,000) to Seventy-five thousand dollars 
($75,000), and direct that the said sum shall be held by the 
said trustees, the successors or survivors of them, in and 
upon the trusts set forth in said paragraph, to the same and 
full extent as if the original amount set forth therein, $100,- 
000, had been only seventy-five thousand dollars ($75,000). 

Third. I have in the Sixth paragraph of my said last 
will and testament bequeathed the sum of one hundred 
thousand dollars ($100,000) unto The Washington Loan 
and Trust Company, my husband, John Rutherford, and 
Charles Hill Jones, the successors or survivors of them, 
in and upon the trusts set forth in said paragraph. I wish 
and do hereby reduce the said amount from one hundred 
thousand dollars ($100,000) to seventy-five thousand dol¬ 
lars ($75,000), and direct that the said sum shall be 
106 held by my said trustees, the successors or survivors 
of them, in and upon the trusts set forth in said 
paragraph, to the same and full extent as if the original 
amount set forth therein, $100,000, had been only seventy- 
five thousand dollars ($75,000). 


D.D.E. 

H.M.S. 

H.P. 


Helen M. B. Rutherfoord 6/19/39 
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Fourth. I have in the Seventh paragraph of my said last 
will and testament, among other bequests, made a bequest 
of five thousand dollars ($5,000) to Michael Gill, who was 
for many years a servant in my last husband’s employ. 
The said Michael Gill has died since the execution of my 
said last will and testament, and I, therefore, hereby re¬ 
voke such bequest to him. 

I have in the Seventh paragraph of my said last will 
and testament, among other bequests, given Catherine 
Harding, who was for many years a servant in my said 
late husband’s employ, the sum of five thousand dollars 
($5,000). I wish and do hereby reduce the said bequest 
of five thousand dollars ($5,000) to the said Catherine 
Harding to only two thousand dollars ($2,000). 

I have also in the said Seventh paragraph of my last will 
and testament bequeathed the sum of four thousand dollars 
($4,000) to the Bedford Street Mission of Philadelphia, 
Pennsylvania. I wish and do hereby revoke said bequest 
to the said Mission. 

In addition to the bequests made in the said Seventh 
paragraph of my said last will and testament, I wish and 
do hereby bequeath as a part thereof: 

(a) To Rosario Cascio, who was for many years a ser¬ 
vant in the employ of my late husband, the sum of five 
thousand dollars ($5,000). 

(b) To Wesley H. Tucker, my chauffeur, the sum of four 
thousand dollars ($4,000), and to his wife, Sadie Tucker, 
the sum of four thousand dollars ($4,000). 

(c) To Frank M. Hall, who is now residing at 80 Ob¬ 
servatory Circle, in the City of Washington, District of 
Columbia, the sum of five thousand dollars ($5,000); and 
the sum of five thousand dollars ($5,000) unto Barbara 
Hall, his wife. 

D.D.E. Helen M. B. Rutherfoord 6/19/39 
H.M.S. 

HJP. 
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107 I wish and do hereby expressly provide that should 
any of the beneficiaries mentioned in the said Sev¬ 
enth paragraph of my said last will and testament, as re¬ 
vised by this codicil, predecease me, the bequest made to 
such deceased beneficiary shall become null and void, and 
the amounts so bequeathed to such deceased beneficiary 
shall fall into and become a part of the residuum of my 
estate as set forth in the Ninth paragraph of my said last 
will and testament, to be held in trust by the trustees 
named in said paragraph, in and upon the trusts therein 
set forth. 

Fifth. I have in sub-paragraph (a) of the Ninth para¬ 
graph of my said last will and testament, directed the 
trustees therein named to set aside from my residuary es¬ 
tate, in a separate fund, money or property in the prin¬ 
cipal amount of seventy-five thousand dollars ($75,000), 
to be held by my said trustees, invested and reinvested 
with power of sale, for the benefit of my cousin, Anna Mason 
Coit, of Chestnut Hill, Pennsylvania, and that my said trus¬ 
tees shall pay over to her the net income therefrom semi¬ 
annually as long as she shall live. I wish and do hereby 
reduce the amount set forth in said sub-paragraph (a) of 
the Ninth paragraph of my said last will and testament 
from seventy-five thousand dollars ($75,000) to fifty thou¬ 
sand dollars ($50,000), and direct that the said latter sum 
shall be set aside as set forth in said sub-paragraph (a) 
of the Ninth paragraph of my said last will and testa¬ 
ment by my said trustees therein named and referred to, 
in and upon the same trusts as set forth in said sub-para¬ 
graph (a), for the benefit of my said cousin, Anna Mason 
Coit, with full power in said trustees of management, in¬ 
vestment and reinvestment, and the sale of any such in¬ 
vestment and reinvestment, and the net income therefrom 


D.D.E. 

H.M.S. 

H.P. 


Helen M. B. Rutherfoord 6/19/39 
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to be paid in semi-annual instalments to my said cousin, 
Anna Mason Coit, for and during the term of her natural 
life. 

I hereby ratify and confirm my said last will and testa¬ 
ment and first codicil thereto in each and every respect 
except in so far as the same is altered or revoked 

108 by this present codicil. 

Witness my hand and seal this 19th day of June, 

1939. 

Helen M. B. Ruthebfoobd (seal) 

Then and there signed, sealed, published and declared 
by the said testatrix, Helen M. B. Rutherfoord, as and for 
a Second Codicil to her last will and testament bearing 
date the 21st day of March, 1936, and the first codicil there¬ 
to bearing date the 3rd day of November, 1937, in the pres¬ 
ence of us, who, at her request, in her presence and in the 
presence of one another, have hereunto subscribed our 
names as attesting witnesses, she having first signed and 
we initialed the foregoing pages hereof for identification. 

Dobothy D. English, 

900 F St., N. W. 

Hazel M. Smith, 

900 F. Street, N. W., Wash., D.C. 
Honoba Pyle, 

900 F St, N. W. 

109 Filed Mar 8 - 1945 

I, Helen M. B. Rutherfoord, of New Rochelle, Westches¬ 
ter County, New York, do hereby make, publish and de¬ 
clare this instrument as and for a Third Codicil to my last 
will and testament bearing date the 21st day of March, 
1936, a first codicil thereto bearing date the 3rd day of 

D.D.E. Helen M. B. Rutherfoord 5/29/40 
H.P. 

JJD.N. 
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November, 1937, and a second codicil thereto bearing date 
the 19th day of June, 1939. 

First. In and by the first paragraph of the second codicil 
to my last will and testament I gave and bequeathed my 
aquamarine brooch set in diamonds unto Annette Kinney 
Ross, stating therein that she was residing at 2318 Clyde 
Avenue, Los Angeles, California. I now wish and do here¬ 
by ratify and confirm said bequest to Annette Kinney Ross, 
whose present address is 1772 Corning Street, Los Angeles, 
California. 

Second. On page four of my said last will and testa¬ 
ment I gave and bequeathed unto Lord High Beresford all 
my silver marked “ J. G. B.” or with the Beresford Crest. 
I now wish and do hereby provide that said bequeath to 
Lord Hugh Beresford shall be effective only in the case 
that he should survive me. 

Third. I give and bequeath unto Wesley H. Tucker, my 
chauffeur, the sum of Twenty Thousand Dollars ($20,000), 
should he survive me, and to his wife, Sadie Tucker, the 
sum of Twenty Thousand Dollars ($20,000), should she sur¬ 
vive me. These bequests are in addition to the amount 
heretofore bequeathed to them under and by virtue of sub- 
paragraph (b) of Paragraph 4 appearing on the 2nd page 
of the codicil to my will dated the 19th day of June, 1939. 

Fourth. I give and bequeath to Eliza Savage Griffin (Mrs. 
Birdsell Griffin), who is now residing in Port Chester, New 
York, and to her sister, Rimona, who is now residing at 
Pittsburgh, Pennsylvania, my two-thirds undivided 
110 interest in a tract of land consisting of 638 acres, 
more or less, in Levy County, adjoining the land of 
Mr. Floyd Dodd, the Post Master, at Raleigh, Florida, share 
and share alike, in the event that they should survive me. 
In the event that either of them should predecease me, then 


D.D.E. 

H.P. 

J.D.N. 


Helen M. B. Rutherfoord 5/29/40 
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I give and devise the interest aforesaid unto the survivor 
of them. In the event that Eliza Savage Griffin and her 
sister Rimona should both predecease me leaving issue 
them or either of them surviving, such issue shall take the 
share to which their deceased parent would have been en¬ 
titled if living, to be divided among said issue per stirpes 
and not per capita. Should both Eliza Savage Griffin and 
her sister Rimona predecease me and only one of them leave 
issue them surviving, such issue shall be entitled to the 
entire two-thirds undivided interest in said land. 

Fifth. I wdsh and do hereby by this codicil to my last will 
and testament revoke the sixth paragraph of my said last 
will and testament appearing partly on pages 7 and 8, and 
in lieu thereof I give and bequeath the sum of seventy-five 
thousand dollars ($75,000) unto The Washington Loan and 
Trust Company, my husband John Rutherfoord, and 
Charles Hill Jones, of New York City, New York, the suc¬ 
cessors or survivors of them, in and upon the trusts, never¬ 
theless, that is to say: 

In Trust, to take charge of, manage, control, invest and 
reinvest the same with full power of sale of any such in¬ 
vestment or reinvestment; and 

In Further Trust, to pay the net income therefrom in 
monthly or quarterly installments, beginning such pay¬ 
ments from the date of my death and payable as soon there¬ 
after as practicable, unto Elsie Clark Cardeza, for and dur¬ 
ing the term of her natural life and upon her death the 
corpus of the trust fund and accrued income thereon shall 
fall into and become a part of the residuum of my 
111 estate and as such be distributable as therein set 
forth; my said trustees, the successors or survivors 
of them, having full power and authority to take such ac¬ 
tion as may be necessary to effect the purpose hereof. 

D.D.E. Helen M. B. Rutherfoord 5/29/40 
H.P. 

J.D.N. 
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Sixth. I give and bequeath the sum of five thousand dol¬ 
lars ($5,000) unto Margaret 0. Cardeza, who has married 
and with whose present name I am not familiar, should she 
survive me. However, for future ^identification of the 
said Margaret O. Cardeza X do hereby state that she is the 
only daughter of Elsie Clark Cardeza. 

I hereby ratify and confirm my said last will and testa¬ 
ment and the first and second codicils thereto in each and 
every respect in so far as the same are altered or revoked 
by this present codicil. 

Witness my hand and seal this 29th day of May, 1940. 

Helen M. B. Rutherfoord (seal) 

Then and there signed, sealed, published and declared by 
the said testatrix, Helen M. B. Rutherfoord, as and for a 
Third Codicil to her last will and testament bearing date 
the 21st day of March, 1936, a first codicil thereto bearing 
date the 3rd day of November, 1937, and a second codicil 
thereto bearing date the 19th day of June, 1939, in the 
presence of us, who, at her request, in her presence and in 
the presence of one another, have hereunto subscribed our 
names as attesting witnesses, she having first signed and 
we initialed the foregoing pages hereof for identification. 

Dorothy D. English, 

900 F St., N. W. 

Honora Pyle, 

900 F St., N. W. 

Julia D. Nicoll, 

900 F St., N. W. 

Washington, D. C. 
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112 Filed Sep 19 1946 

Answer of Defendants, Eleanor Caldwell Bunker, Mildred 
Caldwell Hill, Edward W. Coit and John H. Mason 

The defendants, Eleanor Caldwell Bunker, Mildred Cald¬ 
well Hill, Edward W. Coit and John H. Mason, answering 
the complaint herein respectfully state: 

First: Upon information and belief they admit the al¬ 
legations in paragraph 1 of the complaint. 

Second: They deny knowledge or information sufficient 
to form a belief as to the allegations contained in para¬ 
graph 2 of the complaint. 

Third: They admit the allegations in paragraph 3 of 
the complaint with respect to defendants (1), (2), (3) and 
(4), but deny knowledge or information sufficient to form 
a belief as to the allegations contained in said paragraph 3 
with respect to defendants (5) to (13) inclusive. 

113 Fourth: They deny knowledge or information 
sufficient to form a belief as to the allegations con¬ 
tained in paragraph 4 of the complaint except that they 
deny that said Helen M. B. Rutherfoord was a resident 
of the District of Columbia at the time of her death. 

Fifth: They admit the allegations contained in para¬ 
graph 5 of the complaint. 

Sixth: They admit the allegations contained in para¬ 
graph 6 of the complaint except that they deny that dece¬ 
dent intended Jack Beresford to receive the principal of 
the trust created by paragraph 9(b) of decedents Will 
upon his attaining the age of thirty-five (35) years. 

Seventh: They admit the allegations contained in para¬ 
graphs 7, 8 and 9 of the complaint. 

For a First, Separate and Affirmative Defense to the 
Complaint Herein These Defendants Respectfully 
Show to the Court as Follows : 

Eighth: Upon information and belief, the Right Wor¬ 
shipful Grand Lodge of the Most Ancient & Honorable 
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Fraternity of Free and Accepted Masons of Pennsylvania 
and Masonic Jurisdiction Thereunto Belonging, the Phila¬ 
delphia Free Mason Memorial Hospital, Elizabethtown, 
Pennsylvania, The Masonic Homes of Pennsylvania, and 
The Masonic Home, of Elizabethtown, Pennsylvania, are 
each unincorporated associations of the State of Pennsyl¬ 
vania. 

Ninth: The legal capacity of said The Right Worshipful 
Grand Lodge of the Most Ancient & Honorable Fraternity 
of Free and Accepted Masons of Pennsylvania and Masonic 
Jurisdiction Thereunto Belonging, the Philadelphia 
114 Free Mason Memorial Hospital, and The Masonic 
Homes of Pennsylvania, and The Masonic Home, of 
Elizabethtown, Pennsylvania, to receive the bequests to 
or for the use of said unincorporated associations is de¬ 
terminable by the laws of the Commonwealth of Pennsyl¬ 
vania. 

Tenth: Under the laws of the Commonwealth of Penn¬ 
sylvania none of said unincorporated associations have ca¬ 
pacity to receive the property devised and bequeathed to 
or for its use. 

Wherefore, in the event that the Court entertain juris¬ 
diction over the subject matter that these defendants pray: 

(a) That the Court determine that the decedent died in¬ 
testate as to the principal of the Fifty thousand dollars 
($50,000) Trust for the benefit of Anna Mason Coit created 
by paragraph 9(a) of decedent’s Will, which terminated by 
reason of her recent death. 

(b) That the Court determine that the decedent died in¬ 
testate as to the principal of the Fifty thousand dollar 
($50,000) Trust for Jack Beresford, created by paragraph 
9(b) of decedent’s Will which will become distributable 
upon his attaining the age of thirty-five (35) years, or 
upon his prior death. 

(c) That the bequest contained in paragraph 7 of dece¬ 
dent’s Will to The Masonic Home, Elizabethtown, Penn¬ 
sylvania, is void. 
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(d) That the Court determine that the bequest contained 
in paragraph 9(e) of decedent’s Will to The Right Wor¬ 
shipful Grand Lodge of the Most Ancient & Honorable Fra¬ 
ternity of Free and Accepted Masons of Pennsylvania and 

Masonic Jurisdiction Thereunto Belonging is void 
115 and that decedent died intestate as to the one-fourth 
share of the residuary estate which decedent at¬ 
tempted to bequeath to said The Right Worshipful Grand 
Lodge of the Most Ancient and Honorable Fraternity of 
Free and Accepted Masons of Pennsylvania and Masonic 
Jurisdiction Thereunto Belonging and to one-fourth of the 
amount of the void legacy to The Masonic Home, Elizabeth¬ 
town, Pennsylvania. 

(e) That defendants may have such other and further 
relief as to the Court may seem just and proper, with costs 
of suit. 

J H CoNNAUGHTON, 

Davis, Auerbach, Cornell & Hardy, 
Attorneys for Defendants, Eleanor 
Caldwell Bunker, Mildred Cald¬ 
well Hitt, Edward W. Coit, and 
John H. Mason. 


116 Filed Aug 27 1946 

Answer of Defendants, the Children’s Seashore House for 
Invalid Children, and Seamen’s Church Institute of 
Philadelphia 

Now come the defendants, The Children’s Seashore 
House for Invalid Children, and Seamen’s Church Insti¬ 
tute of Philadelphia, and for answer to the complaint filed 
herein say: 

• 1 - 4. Upon information and belief defendants admit the 
allegations of paragraphs 1 to 4 inclusive of the complaint. 

5. Upon information and belief defendants admit the al¬ 
legations of paragraph 5 -of the complaint Further an- 
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swering this paragraph of the complaint, defendants allege 
that by paragraph 9 of decedent’s will the rest, residue and 
remainder of her estate is devised and bequeathed to the 
trustees named; that by paragraph 9(a) of said will as 
modified by decedent’s second codicil thereto, dated June 
19, 1939, there was carved out of said residuary estate a 
life estate in a fund of $50,000 for the benefit of Anna 
Mason Coit; that by paragraph 9(e) of said will the 
117 balance of said residuary estate, which includes the 
remainder interest in said $50,000 fund, was devised 
and bequeathed (subject to the legacies charged generally 
by paragraph 9(e) of said will against the balance of the 
residuary estate) in equal shares to four (4) named bene¬ 
ficiaries, of which these defendants are two, and that each 
of these defendants is entitled, subject to the general 
charge of said legacies, to a one-fourth interest in the re¬ 
mainder interest in said $50,000 fund should the residuary 
beneficiary, Right Worshipful Grand Lodge of the Most 
Ancient & Honorable Fraternity of Free and Accepted 
Masons of Pennsylvania and Masonic Jurisdiction There¬ 
unto Belonging, be determined to be competent to take a 
one-fourth interest in the residuum of such estate, and 
should such residuary beneficiary be determined to be in¬ 
competent to take a one-fourth interest in such residuary 
estate, each of these defendants is entitled, subject to the 
general charge of said legacies, to a one-third interest in 
the remainder interest in said $50,000 fund. 

6. Upon information and belief these defendants admit 
the allegations of paragraph 6 of the complaint, except the 
allegation that all sisters of the said Jack Beresford pre¬ 
deceased him. Upon information and belief these defen¬ 
dants aver that certain of the sisters of Jack Beresford are 
still living. Further answering this paragraph, defen¬ 
dants aver that under a proper construction of said will the 
said Jack Beresford receives the principal of the trust de¬ 
scribed in this paragraph of the complaint upon his attain¬ 
ing the age of thirty-five (35) years. 
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7-8. Upon information and belief defendants admit the 
allegations of paragraphs 7 and 8. Further answering 
these paragraphs of the complaint, defendants aver that 
they are without knowledge as to whether paragraph 9(c) 
of decedent’s last will created a valid trust, but allege that 
if a valid trust was not created by this paragraph of 
118 decedent’s will the fund of $20,000 mentioned therein 
remains in the residuum of decedent’s estate and 
these defendants by virtue of paragraph 9(e) of the dece¬ 
dent’s will are each entitled to a one-fourth interest therein 
in the event The Right Worshipful Grand Lodge of the 
Most Ancient & Honorable Fraternity of Free and Accepted 
Masons of Pennsylvania and Masonic Jurisdiction There¬ 
unto Belonging is determined to be competent to take its 
one-fourth residuary interest under said will, and are en¬ 
titled to a one-third interest therein in the event said Right 
Worshipful Grand Lodge of the Most Ancient & Honorable 
Fraternity of Free and Accepted Masons of Pennsylvania 
and Masonic Jurisdiction Thereunto Belonging is deter¬ 
mined to be incompetent to take its one-fourth interest un¬ 
der the residuary clause of said will. 

9. Upon information and belief defendants admit the 
allegations of paragraph 9 of the complaint. Further an¬ 
swering this paragraph of the complaint, defendants aver 
that they are without knowledge as to whether The Right 
Worshipful Grand Lodge of the Most Ancient & Honorable 
Fraternity of Free and Accepted Masons of Pennsylvania 
and Masonic Jurisdiction Thereunto Belonging is capable 
of taking the devise and bequest to it under paragraph 9(e) 
of said will. They allege that if said Right Worshipful 
Grand Lodge of The Most Ancient & Honorable Fraternity 
of Free and Accepted Masons of Pennsylvania and Masonic 
Jurisdiction Thereunto Belonging is incapable of taking 
the one-fourth residuary interest devised and bequeathed 
to it no intestacy results and on the contrary the portion 
of the residuum so devised and bequeathed to The Right 
Worshipful Grand Lodge of the Most Ancient & Honorable 
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Fraternity of Free and Accepted Masons of Pennsylvania 
and Masonic Jurisdiction Thereunto Belonging remains in 
the residuary estate and should be divided equally among 
these defendants and the defendant, Trustees of the 
119 Masonic Hall and Asylum Fund, the remaining re¬ 
siduary legatee. 

They allege further that decedent clearly indicated an 
intention that the defendant Mildred Caldwell Hill, who 
is one of decedent’s next of kin, take no part of the residu¬ 
ary estate in that by paragraph 4 of said will decedent pro¬ 
vided : 

“To Mildred Ogden Hill, otherwise Mildred Caldwell 
Hill, the sum of One Dollar ($1.00) 

Accordingly these defendants aver that a construction of 
said will, to the effect that if the Right Worshipful Grand 
Lodge of the Most Ancient & Honorable Fraternity of Free 
and Accepted Masons of Pennsylvania and Masonic Juris¬ 
diction Thereunto Belonging is incompetent to take its one- 
fourth residuary interest there is an intestacy as to such 
one-fourth interest, instead of said one-fourth interest be¬ 
ing divided equally among the remaining residuary lega¬ 
tees, would be directly contrary to the expressed inten¬ 
tion of the decedent as indicated above. 

Fontaine C. Bradley 
Christopher S. Sargent 
William M. Aiken 
Attorneys for Defendants: 
The Children’s Seashore 
House for Invalid Children 
and Seamen’8 Church Insti¬ 
tute of Philadelphia 

• ••••••••• 
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120 Filed Oct 9 1946 

Answer of Defendant Trustees of the Masonic Hall and 

Asylum Fund (No. 9) 

The answer of the defendant Trustees of the Masonic 
Hall and Asylum Fund to the complaint herein respectfully 
shows: 

1-4. It admits the allegations of paragraphs one and 
two of the complaint. With respect to paragraph three of 
the complaint, this defendant admits it is a corporation or¬ 
ganized and existing under the laws of the State of New 
York and that it is one of the beneficiaries under the last 
will and testament and codicils thereto of the decedent 
Helen M. B. Rutherfoord as set forth in the complaint, but 
this defendant is without information sufficient to form a 
belief as to the remaining allegations of said paragraph 
three, and is therefore unable to admit or deny the same. 
This defendant admits the allegations of paragraph four 
of the complaint, except that this defendant says the orig¬ 
inal will of said decedent is dated March 21, 1936, and not 
March 26, 1936, as alleged. 

5. With respect to paragraph five of the complaint, this 
defendant admits that decedent’s husband John Ruther¬ 
foord predeceased her and that the said Anna Mason Coit 
survived the decedent but died on or about February 7, 
1946. This defendant says, however, that as to the $50,000 
fund directed by said last will and testament and codicils 
thereto to be set aside for the benefit of the said Anna 
Mason Coit, it was the intention of the testatrix to provide for 
the said Anna Mason Coit during her lifetime only; 

121 that there can be no question of intestacy with respect 
to said fund inasmuch as said fund is and always has 

been part of the residuary estate of said decedent, and fur¬ 
ther, this defendant says it is apparent that said testatrix 
intended no intestacy with respect to any part of her estate, 
and intended that in the event any of the objects of her 
bounty should be unable for any reason to receive the ben- 
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efits provided by her the funds or property so designated 
should fall into and become a part of her residuary estate 
and be distributed as such. 

6. With respect to paragraph six of the complaint, this 
defendant says that in and by paragraph 9(b) of her said 
last will and testament, decedent specifically provided that 
upon the said Jack Beresford attaining the age of thirty- 
five (35) years the trustees should “transfer, convey and 
deliver the principal of the sum aforesaid. . .. and the ac¬ 
crued income thereon,” although the ultimate beneficiary 
of such distribution is not named. This defendant is with¬ 
out information as to the identity of the said John Charles 
de la Poer Beresford and the said Jack Beresford named 
in the will, his date of birth, or the fact that his sisters pre¬ 
deceased him, but this defendant believes that said testatrix 
intended that the said Jack Beresford should receive the 
corpus of said fund upon reaching the age of thirty-five 
(35) years, and that the words “to him” were inadver¬ 
tently omitted from said will following the words “trans¬ 
fer, convey and deliver”. 

7-8. With respect to paragraphs seven and eight of the 
complaint, this defendant says that in and by paragraph 
nine (9) (c) of her will said testatrix made an outright be¬ 
quest of $20,000 to Lord Hugh Beresford, and that testa¬ 
trix’s “requests” as to the purposes for which such fund 
should be used by him, the last of which relating to the 
legatee’s making provision “in his will or otherwise dur¬ 
ing his life for the investment and reinvestment of a sum 
of the same amount” having become impossible of per¬ 
formance by reason of the prior death of the legatee, 
amount to no more than an expression of wish or de- 
122 sire on the part of testatrix and are insufficient to 
impress said bequest with a trust. Therefore, this 
defendant says that the said Lord Hugh Beresford having 
predeceased testatrix, such bequest has lapsed and should 
fall into and become a part of the residuary estate, and 
be distributable as such. 
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9. With respect to paragraph nine of the complaint, this 
defendant is advised that whether or not the bequests to 
The Right Worshipful Grand Lodge of the Most Ancient 
& Honorable Fraternity of Free and Accepted Masons of 
Pennslyvania and Masonic Jurisdiction Thereunto Be¬ 
longing and to The Masonic Home of Elizabethtown, Penn¬ 
sylvania, are invalid for the reasons set forth in said para¬ 
graph of the complaint, is a question which must be deter¬ 
mined under and in accordance with the laws of the State 
of Pennsylvania in which state, as this defendant is in¬ 
formed and believes and therefore avers, said organiza¬ 
tions have their situs. This defendant says, however, that 
in the event either or both legacies should for any reason 
be found invalid, they should fall into and become a part 
of the residuary estate, and be distributed as such. 

Trustees of the Masonic Halt, and Asylum Fund, 
a corporation, 

ByC. C. MollenHAUER, 

Treasurer 

46 West 24th Street, 

New York, N. Y. 

McDermott & Turner, 

By Robert Cauldwell 
165 Broadway, 

New York, N. Y. 

Minor, Gatley & Drury, 

By John M. Lynham 
Colorado Building, 

1341 G Street, N. W., 

Washington 5, D. C. 

Attorneys for defendant Trustees of 
the Masonic Hall and Asylum Fund, 
a corporation. 
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124 Filed Nov 1 1946 

Answer of the Defendants 

(10) The Right Worshipful Grand Lodge of the Most An¬ 
cient & Honorable Fraternity of Free and Accepted 
Masons of Pennsylvania and Masonic Jurisdiction 
Thereunto Belonging, an Unincorporated Association, 
Broad and Filbert Streets, Philadelphia, 

and 

(11) Richard A. Kern, The Grand Master of the Grand 
Lodge of Pennsylvania Free and Accepted Masons 

The answer of The Eight Worshipful Grand Lodge of 
the Most Ancient & Honorable Fraternity of Free 

125 and Accepted Masons of Pennsylvania and Masonic 
Jurisdiction Thereunto Belonging, an unincorpo¬ 
rated association, hereafter referred to as the Grand 
Lodge, and Richard A. Kern, The Grand Master of the 
Grand Lodge of Pennsylvania Free and Accepted Masons, 
respectfully shows to the Court as follows: 

1. and 2. These defendants admit the averments of Par¬ 
agraphs 1 and 2 of the complaint. 

3. These defendants have insufficient knowledge to ad¬ 
mit or deny all of the averments of Paragraph 3 of the 
complaint but waive strict proof thereof. 

4. and 5. These defendants admit the averments of Par¬ 
agraphs 4 and 5 of the complaint. They aver that no in¬ 
testacy resulted from the death of Anna Mason Coit sub¬ 
sequent to the death of the decedent and further aver that, 
by reason of the death of the said Anna Mason Coit, the 
principal of the sum of $50,000 referred to in Paragraph 

5 of the complaint, together with any income accumulated 
thereon subsequent to the death of Anna Mason Coit, 
passes to the four residuary beneficiaries in accordance 
with the provisions of Paragraph 9 (e) of said Will. 

6. These defendants admit the averment of Paragraph 

6 of the Complaint; and more particularly, so far as the 
defendant John Charles de la Poer Beresford is concerned. 
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admit that if he lives to attain the age of thirty-five years 
he is entitled to receive the principal referred to in Para¬ 
graph 6 of the complaint. They are advised, however, that 
the questions raised by Paragraph 6 of the complaint are 
premature. They do not waive any interest in and ex¬ 
pressly reserve their rights and interest in and to, the 
property referred to in said Paragraph 6, in the event this 
Court shall determine that the said defendant John 
Charles de la Poer Beresford shall not be entitled to the 
principal referred to in said Paragraph 6 upon his attain¬ 
ing the age of thirty-five years, or in the event he 
126 shall not attain such age. 

7. and 8. These defendants admit the averments 
of Paragraph 7 and 8 of the complaint and consent to the 
granting by the Court of an instruction that a valid trust 
was created under the provisions of Paragraph 9 (c) of 
the decedent’s Will, which trust did not lapse by reason 
of the death of Lord Hugh Beresford prior to that of the 
decedent; that such trust presently exists; and these de¬ 
fendants accordingly consent to the said appointment of a 
trustee in the place and stead of Lord Hugh Beresford, 
deceased, for the purpose of administering said trust. 

9. These defendants admit the averments of Paragraph 
9 of the complaint, and for affirmative answer to said Par¬ 
agraph, aver as follows: 

(a) That the defendant Grand Lodge is a charitable 
association capable of taking the bequest, referred to in 
Paragraph 9 of the complaint, both under the laws of the 
State of Pennsylvania and the District of Columbia. 

(b) That even if the defendant Grand Lodge were not 
a charitable organization, the bequests to it are valid both 
under the laws of the State of Pennsylvania and the Dis¬ 
trict of Columbia. 

(c) That the bequest referred to in said Paragraph 9 
of the complaint to the defendant Grand Lodge constitutes 
and is a charitable trust, and that even if the defendant 
Grand Lodge were unable for any reason to accept said 
bequest and carry out the provisions of said charitable 
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trust, a suitable trustee should be appointed to receive said 
bequest and execute and administer said trust. 

(d) That inasmuch as Anna Mason Coit who is now 
dead survived the decedent herein, the decedent did not 
die intestate as to the $50,000.00 trust fund directed to be 
set aside for her benefit during her lifetime, and that the 
remainder of said trust from and after the death 
127 of said life tenant, is distributable under the pro¬ 
visions of Paragraph 9 (e) of said Will. 

Wherefore, having answered the complaint herein, these 
defendants respectfully pray that the Court instruct the 
plaintiffs as follows : 

1. That the $50,000 trust fund directed by the decedent’s 
Will to be set aside for the benefit of Anna Mason Coit is 
not intestate property, and that the principal thereof, plus 
income earned after the death of the said Anna Mason 
Coit, passes under Paragraph 9 (e) of the residuary clause 
of said Will 

2. That the devises and legacies in Paragraph 1 and 
Paragraph 9 (e) of said Will to the Grand Lodge, for the 
uses and purposes set forth in said Will, are valid and 
capable of being executed, and that no intestacy results 
from or as to said bequests and legacies to said Grand 
Lodge. 

3. And for such other and further relief as to the Court 
may seem just and proper. 

Henkt S. Borneman 
1018 Real Estate Trust Bldg. 
Broad and Chestnut Streets 
Philadelphia, Pennsylvania 

Paul B. Cromeltn 

Francis C. Brooke 
of 

Cbomelin, Townsend, Cam alter & Kirkland 
1366 National Press Bldg. 
Washington, D. C. 
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Attorneys for the Bight Worshipful Grand 
Lodge of the Most Ancient & Honorable 
Fraternity of Free and Accepted Masons 
of Pennsylvania and Masonic Jurisdiction 
Thereunto Belonging, an unincorporated 
association, Broad and Filbert Streets, 
Philadelphia, 

and 

129 Filed Jan 18 1947 

Answer of Defendant John Charles de la Poer Beresford 

On information and belief, defendant admits the allega¬ 
tions of fact contained in said complaint except that he 
denies the allegation contained in Paragraph 6 thereof to 
the effect that all of his sisters predeceased testatrix. 

The following named sisters of defendant are now living: 

Miss Catherine Beresford, 

Born June 9, 1914, 

79 Crantock Road, Catford, S. E. 6, London 
Mrs. Ethel Dorothy Codling, 

Born September 16, 1915 
150 Torrindon Road, Catford, S. E. 6, London 
Miss Evelyn Charlotte Beresford, 

Bom October 19,1917, 

79 Crantock Road, Catford, S. E. 6, London 
Miss Gladys Margery Beresford, 

Bora January 10, 1919, 

79 Crantock Road, Catford, S. E. 6, London 
Mrs. Cicely Mavis Morgans, 

Bora October 19, 1920, 

79 Crantock Road, Catford, S. E. 6, London 

130 Further answering said complaint, defendant con¬ 
curs in the complainants’ averment that testatrix 

intended him to receive the principal sum provided in Par¬ 
agraph 9(b) of her last will and testament upon his attain- 
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ing the age of thirty-five (35) years, and prays that said 
paragraph be so construed. 

Brandenburg & Brandenburg, 

By A. Leckie Cox, 

Attorneys for John Charles 
de la Poer Beresford, 


132 Filed Jan 18 1947 

Answer of Lord William Beresford, the Marchioness of 
Waterford, and The Episcopal Church at Stradbally, 
County Waterford, Ireland, “Woodhouse” Estate 

On information and belief, the above-named defendants 
admit the allegations of fact contained in said complaint 
except that they deny the allegation contained in Para¬ 
graph 6, thereof, that all of the sisters of John Charles de 
la Poer Beresford predeceased testatrix. 

Further answering said complaint these defendants aver 
that a valid trust was created by Paragraph 9(c) of the 
last will and testament of decedent, for the purposes enu¬ 
merated therein, and pray that said paragraph be so con¬ 
strued and that a substitute trustee be appoined in the 
place and stead of Lord Hugh Beresford, deceased. 

Brandenburg & Brandenburg, 

By A. Leckie Cox, 

Attorneys for Lord William 
Beresford, The Marchioness of 
Waterford, and The Episcopal 
Church at Stradbally, County 
Waterford, Ireland, “ Wood- 
house’ ’ Estate, 719-15th Street, 
N. W., Washington, D. C. 
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134 Filed Jun 1 - 1948 

Judgment Instructing Complainants on Certain of the 

Issues Submitted 

Upon consideration of the complaint herein and of the 
answers of Eleanor Caldwell Bunker, Mildred Caldwell 
Hill, Edward W. Coit, John H. Mason, The Right Worship¬ 
ful Grand Lodge of the Most Ancient and Honorable Fra¬ 
ternity of Free and Accepted Masons of Pennsylvania and 
Masonic Jurisdiction Thereunto Belonging, and of the sub¬ 
stitute defendant George H. Deikes, and it appearing to 
the Court from the stipulations and agreements (orally 
made at the Pre-Trial conference of the above cause and 
from evidence submitted at said Pre-Trial conference that 
there are no substantial issues of fact and that the Court 
may now enter its judgment instructing the complainants 
as to certain of the questions concerning which instruction 
is asked, on motion of counsel for complainants, the Court 
makes the following Findings of Fact, Conclusions of Law, 
and enters the following Judgment instructing the com¬ 
plainants, expressly reserving jurisdiction to enter its 
judgment on the issues not determined hereby. 

135 Findings of Fact 

1. The Right Worshipful Grand Lodge of the Most Anci¬ 
ent and Honorable Fraternity of Free and Accepted 
Masons of Pennsylvania and Masonic Jurisdiction There¬ 
unto Belonging (hereinafter sometimes referred to as the 
Grand Lodge) is an unincorporated association which has 
been in continuous existence since prior to 1781. It has a 
constitution called “Ahiman Rezon” which was adopted 
in November, 1781, and first published in 1783. In 1825 a 
revision was approved followed by further revisions in 
1857,1866,1877,1928 and 1947, as amended. The constitu¬ 
tion sets forth the composition of the Grand Lodge, the 
qualifications of members in and the method of selection 
of its members. The number and names of the members 
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at all times pertinent to this litigation are ascertainable 
from its books and records. The constitution provides for 
various officers, trustees and committees, their selection, 
terms of office, duties and replacement. Among the of¬ 
ficers, provided for in the constitution is the “Grand Mas¬ 
ter” whose duties are set forth therein in detail. He is 
during his term of office, charged with the general super¬ 
vision and government of Freemasonry in the State of 
Pennsylvania. The defendant George H. Deikes is the 
present Grand Master duly elected and qualified under the 
provisions of the constitution. The Grand Lodge has no 
capital stock and is not accumulating a surplus for the 
benefit of its members. It has no assets or funds in which 
its members have any pecuniary interest and there are no 
profits, contributions or gains which inure to the private 
or personal benefit of any member. Its general assets (giv¬ 
ing a nominal value to miscellaneous real estate) as of 
November 15, 1947, were of the aggregate value of $10,- 
860,789.31. Its trust funds received from various 
136 estate, donations, gifts and contributions, adminis¬ 
tered by its various groups of trustees as of Novem¬ 
ber 15, 1947, aggregated $11,425,161.44. 

2. Among the activities carried on by the Grand Lodge 
is the operation and maintenance of an institution at Eliza¬ 
bethtown, Pennsylvania, known as “The Masonic Home of 
Elizabethtown, Pennsylvania”, on the grounds of which 
is a hospital known as “The Philadelphia Free Mason Me¬ 
morial Hospital”. The said Home is located on a tract of 
land consisting of approximately one thousand acres on 
which have been erected approximately twenty buildings. 
The Home is maintained for the benefit of worthy and 
needy Master Masons of the subordinate lodges of the 
Pennsylvania Grand Lodge (there being five hundred sixty- 
three subordinate lodges as of December 17,1947) and for 
the dependents of living or deceased Master Masons. Dur¬ 
ing the calendar year 1947, the daily average number of 
eligible persons residing at the Home as beneficiaries of 
its charity, was five hundred sixty-nine. 
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The Grand Lodge has been determined by Pennsylvania 
courts to be capable of receiving and carrying out bequests 
and trusts similar to those set forth in the will of Helen 
M. B. Rutherfoord and has received such bequests from 
estates administered in Pennsylvania courts. The Grand 
Lodge and its activities in its operation of the said Mason¬ 
ic Home have been and are treated as charities under the 
laws of Pennsylvania. 

3. It was the intention of the testatrix by the following 
language in paragraph 9 (b) of her will reading as follows: 
“• • # and thereupon to transfer, convey and deliver the 
principal of the sum aforesaid so set apart for him in this 
sub-paragraph *b’ hereof and the accrued income there¬ 
on, * * * n 

that the said principal and accrued income should 
137 be paid to the defendant John Charles de la Poer 
Beresford, referred to in the will as Jack Beresford, 
if he survives to the age of thirty-five years. 

Conclusions of Law 

The defendant The Right Worshipful Grand Lodge of 
the Most Ancient and Honorable Fraternity of Free and 
Accepted Masons of Pennsylvania and Masonic Jurisdic¬ 
tion Thereunto Belonging is a charitable association ca¬ 
pable of receiving the bequests given to it under the will 
herein and is capable of administering the trusts therein 
set forth under the direction of the Grand Master, as di¬ 
rected by the said will. 

I Judgment 

It is by the Court Adjudged, Ordered and Decreed and 
the complainants are instructed as follows: 

1. That the bequest of Five Thousand Dollars ($5,000.00) 
appearing in Item 7 of the decedent’s will to the “Masonic 
Home of Elizabethtown, Pennsylvania” is valid and that 
such bequest be paid by the complainants to the defendant 
The Right Worshipful Grand Lodge of the Most Ancient 
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and Honorable Fraternity of Free and Accepted Masons 
of Pennsylvania and Masonic Jurisdiction Thereunto Be¬ 
longing, for the use of the said Masonic Home. 

2. That the bequests in said will to The Right Worship¬ 
ful Grand Lodge of the Most Ancient and Honorable Fra¬ 
ternity of Free and Accepted Masons of Pennsylvania and 
Masonic Jurisdiction Thereunto Belonging are valid. 

3. That the sum set aside for the benefit of John Charles 

de la Poer Beresford described in the decedent’s 
138 will as Jack Beresford, by virtue of paragraph 9 (b) 
of said last will and testament be paid to him upon 
his attaining the age of thirty-five years, if he survives to 
that age. 

4. That the Court retains jurisdiction to enter its de¬ 
cree upon the remaining issues raised by the pleadings 
herein. 

H. A. SCHWEINHAUT, 

Justice . 


140 Filed Jan 5 1949 

Memorandum 

In my opinion, the proper construction of the questioned 
portions of the will of Helen M. B. Rutherfoord is as fol¬ 
lows and the executors are so instructed: 

Paragraph 9 (a) created a life estate in trust for the 
benefit of Anna Mason Coit and on her death passes to the 
trustees for distribution in accordance with the provisions 
of the sub-paragraph of Paragraph 9 (e) which reads as 
follows: 

“And the balance, if any, of my estate so held in trust, 
including such of the foregoing legacies as shall have 
lapsed, I give, devise and bequeath, and direct my said trus¬ 
tees to transfer, convey, deliver and pay over to the four 
institutions and for the purposes hereinbefore named in 
Paragraph 1 hereof, in equal shares as follows, to wit:” 
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Paragraph 9 (b) should be interpreted as including the 
missing words “to him” after the words “and thereupon 
transfer, convey and deliver” so that Jack Beresford will 
receive the principal of the trust fund set aside in this 
paragraph when he obtains the age of thirty-five years. 

Paragraph 9 (c) created a valid charitable trust and a 
substitute trustee should be appointed. 

141 The residuary bequests to the several Masonic in¬ 
stitutions are valid and each has capacity to take. 

An appropriate order will be signed. 


January 5, 1949. 


H. A. SCHWEINHAUT, 

Judge. 


142 Filed Mar 9 1948 

Stipulation 

It is hereby stipulated and agreed by and between 
Charles Hill Jones and The Washington Loan and Trust 
Company, a body corporate, plaintiffs, and Eleanor Cald¬ 
well Bunker, Mildred Caldwell Hill, Edward W. Coit, and 
John H. Mason, defendants, that the District Court of the 
United States for the District of Columbia has complete 
jurisdiction to try the issues presented, in this cause and 
that the said Helen M. B. Rutherfoord, deceased, was resi¬ 
dent and domiciled in the District of Columbia at the time 
of her death. 

Frederick M. Bradley, 

Roger M. Stuart, Jr., 

801 Colorado Bldg., 

Washington, D. C. 

Attorneys for Complainants 
Charles Hill Jones and The 
Washington Loan and Trust 
Company. 
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John H. Connaughton, 

316 Metropolitan Bank Bldg., 
Washington, D. C. 

Davies, Auerbach, Cornell & Hardy, 
One Wall Street, New York City, 
New York. 

Attorneys for Defendants El¬ 
eanor Caldwell Bunker, Mildred 
Caldwell Hill, Edward W. Coit, 
and John H. Mason. 

143 Filed Apr 1, 1949 

Judgment Instructing Complainants 

Upon consideration of the complaint and answers here¬ 
in and the stipulations and agreements orally made at the 
pretrial conference, and the Court having filed on June 1, 
1948, on motion of counsel for complainants, a partial 
judgment finally instructing complainants on certain of the 
issues submitted in the above cause and having made find¬ 
ings of fact and conclusions of law in accordance with said 
partial judgment, and having expressly reserved jurisdic¬ 
tion to enter its judgment on the issues not determined by 
said partial judgment, and the Court having filed on Jan¬ 
uary 5, 1949, a memorandum on the issues not determined 
by said partial judgment, and having directed an appro¬ 
priate order to be drafted in accordance with said memo¬ 
randum, it is by the Court this 30th day of March, 1949, 

Adjudged, Ordered and Decreed, and the complainants 
are instructed as follows: 

1. That by Paragraph 9 (a) of the last will and testament 
of Helen M. B. Butherfoord, deceased, as amended 

144 by Paragraph Fifth of the Second Codicil thereto, 
the testator created a life estate in the sum of $50,000 

for the benefit of Anna Mason Coit, and that on her death 
the corpus thereof became distributable in accordance with 
the provisions of the subparagraph of Paragraph 9 (e) of 
said will, which reads as follows: - 
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“And the balance, if any, of my estate so held in trust, 
including such of the foregoing legacies as shall have 
lapsed, I give, devise and bequeath, and direct my said 
trustees to transfer, convey, deliver and pay over to the 
four institutions and for the purposes hereinbefore named 
in Paragraph 1 hereof, in equal shares as follows, to-wit: 

“One-quarter thereof to the Trustees of the Masonic 
Hall and Asylum Fund, State of New York; 

“One-quarter thereof to the Right Worshipful Grand 
Lodge of the Most Ancient & Honorable Fraternity of Free 
and Accepted Masons of Pennsylvania and Masonic Juris¬ 
diction Thereunto Belonging, Broad and Filbert Streets, 
Philadelphia, Pennsylvania; 

“One-quarter thereof to The Children’s Seashore House 
for Invalid Children, Atlantic City, New Jersey; 

“And the remaining one-quarter thereof to Seamen’s 
Church Institute Institute, of Philadelphia, Pennsylvania,” 

2. That Paragraph 9 (c) of said will created a valid 
charitable trust and that the “Representative Church 
Body of the Church of Ireland” is hereby substituted as 
trustee in the place and stead of Lord Hugh Beresford, de¬ 
ceased, and that the requirements of local Rule 22 of this 
Court are hereby waived as to said substituted trustee. 

3. That Brandenburg & Brandenburg, attorneys for the 
Protestant Episcopal Church at Stradbally, County Water¬ 
ford, Ireland, be and they are hereby allowed an attorney’s 
fee of Fifteen Hundred Dollars ($1,500) for services ren¬ 
dered herein to date, and said Executors are directed to 

pay said fee and charge same against the trust fund 
145 of Twenty Thousand Dollars ($20,000) established 
by Paragraph 9 (c) of said wilL 

H. A. Schweinhaut, 

Judge. 

• ••••••••• 
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147 Filed Apr. 19,1949 

Order Substituting Parties Defendant 

Upon motion of the defendant Richard A. Kern, Defen¬ 
dant 11 herein, and of George H. Deike, and it appearing 
to the Court that the said Richard A. Kern after the filing 
of his Answer herein was succeeded as Grand Master of 
The Grand Lodge of Pennsylvania Free and Accepted 
Masons by the said George H. Deike, it is, by the Court, 
this 6th day of May, 1948, 

Ordered, that George H. Deike as the Grand Master of 
The Grand Lodge of Pennsylvania Free and Accepted 
Masons be, and he hereby is, substituted in the place and 
stead of Richard A. Kern as such Grand Master, and that 
the Answer of the said Richard A. Kern be in all respects 
considered as the Answer of George H. Deike as Grand 
Master as aforesaid. 

H. A. ScHWEINHAUT, 

Justice. 


148 Filed Apr 19 1949 

Notice of Appeal 

Notice is hereby given that the Defendants herein, Elea¬ 
nor Caldwell Bunker, Mildred Caldwell Hill, Edward W. 
Coit and John M. Mason hereby appeal to the United 
States Court of Appeals for the District of Columbia, from 
the Judgment and Order of this Court entered on March 
30, 1949, and from every order, proceeding and judgment 
contained therein. Dated April 19, 1949. 

John EL Connaughton, 

Haebison F. Durand, 

Attorneys for said Defendants. 
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UNITED STATES COUBT OF APPEALS FOE THE 
DISTRICT OF COLUMBIA 

No. 10,285 

Eleanor Caldwell Bunker, et al., Appellants, 


v. 

Charles Hill Jones, et al., Appellees. 

Statement of Matter to be Included in Appellant’s 

Appendix to Brief 

It is not the intention of the Appellant to print all of 
the proceedings had before Judge Schweinhaut on May 6, 
1948, which includes argument of Counsel. Only the state¬ 
ments of fact which were accepted at the hearing will be 
included in the Appendix, a statement of which is attached 
hereto. 

Respectfully submitted, 

J. H. CONNAUGHTON, 

Attorney for Appellants, 

1406 “G” Street N. W. 

I hereby certify that a true copy of this Notice with a 
copy of the Statement attached was served upon the fol¬ 
lowing attorneys, viz: Mr. Fontaine C. Bradley, Union 
Trust Building; Paul B. Cremlin and Francis C. Brooke, 
National Press Building; Frederick M. Bradley, Colorado 
Building; Minor, Gatley & Drury, Colorado Building; and 
Brandenburg & Brandenburg, 719 - 15th St.; all in Wash¬ 
ington, by mailing copies to them postage paid. This July 
19,1949. 

J. H. CONNAUGHTON, 

Attorney for Appellants. 
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Proceedings at Trial 

This cause came on for hearing on May 6, 1949 Before 
Hon. Judge Schweinhaut, and was submitted upon the 
Pleadings and statements of fact made during the course 
of said argument, which is disclosed by the transcript, and 
which statements of fact were accepted by the parties, as 
follows 

1. Helen M. B. Rutherfoord died March 2, 1945, testate 
and the Last Will and Testament and codicils herein plead¬ 
ed have been admitted to probate and record as alleged. 

2. Anna Mason Coit, legatee under paragraph 9 (a) of 
said Will and codicils (Record P. 89) died about six months 
after said Helen M. B. Rutherfoord. 

3. Charles De la Poer Beresford is now about 30 years 
old and has six living sisters. (Will 9 (b) Record P. 95.) 

4. Lord William Beresford, a legatee under paragraph 
9(c) of said Will, (Record P. 95), died many years ago, 
and prior to the death of Helen M. B. Rutherfoord. 

After consideration of the record, the statements of fact 
and the Pleadings in the cause, the Court entered his Or¬ 
der of June 1, 1948, and took the remainder of the issues 
under advisement, and later entered the opinion found 
herein at Page 140, and entered the final Order found at 
Page 143. 
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59 Excerpt from Transcript. 

Oral Presentation on Behalf of the Defendant Trustees 
of the Masonic Hall and Asylum Fund 

By John M. Lynham, Esquire 

Mr. Lynham: If your Honor please, I represent the de¬ 
fendant numbered 9, that is, Trustees of the Masonic Hall 
and Asylum Fund and my position is with respect to one 
of the residuary legatees. 

My position with respect to these matters is substantially 
the same as the position of the clients of Mr. Fontaine C. 
Bradley. He represents two of the residuary legatees and 
I represent one. 

We are not making any contention with respect to the 
$20,000 referred to as the “graveyard fund”, but we say 
that if the Court should hold that that is an invalid or 
lapsed bequest then it should fall into and become part of 
the residuary estate under this provision referred to by 
Mr. Fontaine C. Bradley, and be distributable as such 
which, of course, would entitle my client to one-fourth in¬ 
terest. 

The Court: Suppose the Court should hold that the so- 
called churchyard trust is a valid trust, notwithstanding the 
fact that Lord Hugh predeceased the testatrix. 

What would the Court do then, appoint another trustee? 
Mr. Lynham: I think the Court would appoint 

60 another trustee or follow a procedure which I think 
Mr. Cox will outline—I would rather that he do it. 

I do not want to take the position that the trust is invalid. 
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Eleanor Caldwell Bunker, Mildred Caldwell Hill, Edward 

W. Coit, John M. Mason, 

Appellants, 

v. 

Charles Hill Jones and The Washington Loan and Trust 
Company, a body corporate, Executors of the Will of Helen M. B. 
Rutherfoord, Deceased; John Charles de la Poer Beresford; 
Lord William Beresford; The Marchioness of Waterford; 
Protestant Episcopal Church at Stradbally, County Water¬ 
ford, Ireland; Trustees of the Masonic Hall and Asylum 
Fund, a New York corporation; The Right Worshipful Grand 
Lodge of the Most Ancient & Honorable Fraternity of Free 
and Accepted Masons of Pennsylvania and Masonic Jurisdic¬ 
tion Thereunto Belonging, an unincorporated association ; George 
H. Deike, The Grand Master of the Grand Lodge of Pennsyl¬ 
vania Free and Accepted Masons; The Children’s Seashore 
House for Invalid Children, a corporation of the State of New 
Jersey; Seamen’s Church Institute of Philadelphia, a corpo¬ 
ration of the State of Pennsylvania, 

Appellees. 


ON appeal trom the judgment and order of the united 

STATES DISTRICT COURT FOR THE DISTRICT OF COLUMBIA, 

DATED MARCH 30, 1949 


BRIEF FOR APPELLANTS* 
Jurisdictional Statement 

This is an action brought by Charles Hill Jones and 
The Washington Loan & Trust Company, as plaintiffs, 

* Unless otherwise indicated italics appearing in this brief have been supplied 
by the authors. 
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against Eleanor Caldwell Bunker, et al., defendants, to 
construe certain portions of the Last Will and Testament 
of Helen M. B. Rutherfoord, deceased. The plaintiffs 
brought this suit as Executors of said Last Will and Tes¬ 
tament, against Eleanor Caldwell Bunker, Mildred Cald¬ 
well Hill, Edward W. Coit and John M. Mason, as next- 
of-kin, and certain other defendants who were beneficiaries 
under the Will. The complaint seeks a construction of 
Paragraph 9 of said will, particularly subdivisions (a), 
(b), (c) and (e) thereof (App. 7-10). This is, therefore, 
a suit in equity seeking remedy in the construction of said 
will, and is authorized by Sec. 11-301 of the Code of Dis¬ 
trict of Columbia, 1940, which reads in part, 

“11-301. The District Court of the United States 
for the District of Columbia shall have general 
jurisdiction in law and equity, # • # .” 

Statement of Facts 

Appellants (next of kin) appeal from the judgment and 
order of the District Court dated March 30, 1949 and. 
filed April 1, 1949 (App. 62) construing the Will, including 
codicils, of Helen M. B. Rutherfoord, deceased, partic¬ 
ularly paragraph 9 (a), (c) and (e) of said Will. In the 
District Court appellants urged, unsuccessfully, that testa¬ 
trix died intestate as to the undisposed of principal of the 
trust created by paragraph 9 (a) and the lapsed bequest 
under paragraph 9 (c) (App. 60-61). 

Helen M. B. Rutherfoord, the testatrix, died on May 2, 
1945, leaving a Will dated March 26, 1936, and three codi¬ 
cils thereto dated November 3, 1937, June 19, 1939 and 
May 29, 1940, which four testamentary instruments were 
admitted to probate by order of the District Court of the 
United States for the District of Columbia dated May 10, 
1945 (App. 6). Testatrix was survived by Eleanor Cald- 
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well Bunker, Mildred Caldwell Hill, Anna Mason Coit and 
John H. Mason, who were first cousins and her sole heirs- 
at-law and next of kin (App. 4). 

Said Anna Mason Coit, one of the first cousins and life 
beneficiary of a trust under paragraph 9 (a) of the Will, 
survived testatrix but died on February 7, 1946 (App. 6). 
Mrs. Coit was survived by her son, Edward W. Coit, who 
is her sole heir-at-law and next of kin. No legal represen¬ 
tative of the Estate of Mrs. Coit has been appointed but 
her estate is represented in this suit and on this appeal 
by her son, Edward W. Coit, one of the appellants (App. 
4). 

Lord Hugh Beresford, legatee of $20,000 under para¬ 
graph 9 (c) of the Will predeceased decedent, having died 
in May, 1941 (App. 9). 

Testatrix’s husband, John Rutherfoord, predeceased tes¬ 
tatrix, having died on August 7, 1942 (App. 6). Testa¬ 
trix’s Will and three codicils were made during Mr. 
Rutherfoord’s lifetime. The Will and the second and 
third codicils each recite that testatrix was a resident of 
New Rochelle, Westchester County, New York (App. 14, 
33, 37). Testatrix owned a country place called “Torcora” 
at Davenport Neck, New Rochelle, New York, as well as a 
town house at 1602 20th Street, N. W., Washington, D. C. 
(App. 26). Decedent, prior to her marriage to John 
Rutherfoord, was married to John George Beresford, de¬ 
ceased (App. 16, 18). The Will and codicils were executed 
before witnesses resident in the District of Columbia 
(App. 31, 33, 37, 40). One of the witnesses to the Will is 
Arthur H. Keefer, 900 F. Street, N. W., Washington, D. C. 
(App. 31), a member of the District of Columbia Bar. 

Testatrix left an estate of approximately $1,800,000 
(App. 6). 
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Plan of the Will as modified by the Codicils 

Testatrix by her Will (including Codicils) 

(1) exercised the power of appointment granted to her 
by the Will of Cassie Mason Myers Julian-James. 
Will, Par. 1 (App. 14-15); 

(2) devised property known as ‘’Greenplains”, Matthews 
County, Virginia, to her husband, John Rutherfoord. 
Will Par. 3. (App. 16); 

(3) bequeathed her household furniture, jewelry, personal 
and household effects and the like to numerous spe¬ 
cific legatees. Will Par. 4, mod. by Codicils. (App. 
16 to 19, 32, 34, 35); 

(4) bequeathed $75,000 to trustees for the benefit of Mare- 
quita Chandler and a like sum to trustees for the 
benefit of Margaret A. Cardeza, the remainders to 
become a part of the residuary estate. Will Par. 5 
and 6, 2nd Cod. Par. Second and Third. (App. 20-21.) 
By the third codicil, Par. Fifth, the trust for Margaret 
A. Cardeza was revoked and in its place a similar 
trust for Elsie Clark Cardeza was substituted (App. 
39-40); 

(5) bequeathed general legacies of $131,000. Will Par. 7, 
also Codicils (App. 21-22, 35, 38, 40); 

(6) by paragraph 9 devised and bequeathed her residuary 
estate (App. 25) to trustees as follows: 

(a) $50,000 in trust for Anna Mason Coit for life. 
(No disposition of the remainder.) Will Par. 
9 (a), 2nd Cod. Par. Fifth (App. 23, 36); 

(b) $50,000 in trust for Jack Beresford until 35 years, 
remainder (to him) or should he die before at¬ 
taining 35 years to his surviving sisters (App. 
23); 




5 


(c) $20,000 to Lord Hugh Beresford with the “re¬ 
quest” that he invest the fund and use the income 
therefrom for the care of certain graves of the 
Beresford family, and “the further request that 
he make provision by will or otherwise” to con¬ 
tinue such care after his death (App. 23-24); 

(d) $50,000 in trust for Irva Struthers McCall for 
life, remainder to her daughter, Virginia (App. 
24); 

(e) the balance of said residuary estate in trust for 
John Rutherford, husband of testatrix, for life 
and upon his death to pay deferred general leg¬ 
acies of $70,000 and distribute the balance so 
held in trust to four charitable institutions (App. 
24-26). 

Appellants, next of kin, were substantially disinherited. 
Mrs. Bunker was bequeathed certain tangible effects 
(App. 18, 32); Mrs. Hill was bequeathed $1 (App. 18); 
Mrs. Coit w T as the income beneficiary of a trust of $50,000 
(App. 23, 37); Mr. Mason was not mentioned in the Will 
but his wife, Mary E. Mason, was bequeathed a diamond 
ring set in rubies (App. 17). 

Statutes Involved 

A construction of the Will may involve Section 19-110 
of the District of Columbia Code 1940, paragraph 30 T. 29, 
1929 Code, being the statute against lapsed legacies. Said 
statute is reprinted in full in Supplemental Appendix A. 

Statement of Points 

1. The judgment erroneously adjudged that paragraph 
9 (a) of the Will of the testatrix created a life estate in 



6 


the sum of $50,000 for Anna Mason Coit. Said para¬ 
graph 9 (a) by its express terms, on the contrary, creates 
a “separate fund” to be held “in trust” for the benefit 
of Anna Mason Coit for life. 

2. The judgment erroneously adjudged that said fund 
of $50,000. in which Anna Mason Coit had a life estate 
became distributable on her death in accordance with the 
provisions of paragraph 9 (e) of said Will, whereas by 
reason of the failure of testatrix to make any disposition 
of the corpus of the trust on the death of Mrs. Coit such 
corpus must be distributed as intestate property. 

3. The judgment erroneously adjudged that paragraph 
9 (c) of said Will created a valid charitable trust for the 
care of certain graves and substituted a trustee in the 
place and stead of Lord Hugh Beresford whereas para¬ 
graph 9 (c) contained a bequest of $20,000. to Lord Hugh 
Beresford with precatory words, not binding on the 
legatee, requesting that he invest the fund and use the 
income therefrom for the care of certain graves, further 
requesting that he make provision by will or otherwise to 
continue such care after his death. 

4. The judgment w^as erroneous in failing to hold that 
the bequest by paragraph 9 (c) out of the residuary estate 
of $20,000. to Lord Hugh Beresford who predeceased 
testatrix, lapsed and became distributable as intestate 
property. 

5. The judgment erroneously allowed $1,500 to Brand- 
enberg & Brandenberg, attorneys for the Protestant Epis¬ 
copal Church at Stradbally, County Waterford, Ireland 
for services to the date of said judgment and directed the 
payment of such allowance out of the alleged $20,000. 
charitable trust created by paragraph 9 (c) of said WilL 
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Summary of Argument 

1. The judgment erroneously found that the testatrix 
by paragraph 9 (a) of her Will created a life estate for 
Anna Mason Coit as distinguished from an express trust 
for her benefit. 

2. It is a rule of law of general application that while 
a lapsed legacy falls into the residuary estate, a bequest 
of a portion of the residuary estate itself which fails does 
not pass to the remaining residuary legatees but passes as 
intestate property unless the Will directs to whom such 
portion shall be distributed. 

3. The Will, including codicils, analyzed in its entirety 
does not manifest an intention that the undisposed of 
principal of the trust created by paragraph 9 (a) and the 
lapsed bequest under paragraph 9 (c) should pass as a 
part of “the balance of said residuary estate” under 
paragraph 9 (e) of said Will. 

4. The general rule stated in the second point of the 
argument has been applied by the courts in situations 
where the wills construed were strikingly similar to the 
Will of the testatrix. 

5. As to paragraph 9 (c), the bequest to Lord Hugh 
Beresford of $20,000 was an outright bequest and lapsed 
by reason of his having predeceased the testatrix. All of 
the language in paragraph 9 (c) following the words “the 
sum of Twenty thousand dollars ($20,000.)” and begin¬ 
ning “with the request that” is precatory and created no 
obligation on the part of Lord Hugh Beresford and no 
trust 
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. 6. The intention of the testatrix should be ascertained 
by examining the entire will. 

7. The declaration of the testatrix that she intended 
“hereby to dispose of all property and estate” and the 
presumption against intestacy do not overcome the failure 
of the testatrix to make an affirmative disposition of part 
of her estate. 

8. In ascertaining intention consideration should be 
given to the law of the State of New York where testatrix 
said she was domiciled at the time she executed the will 
and the codicils. 


POINT I 

The judgment erroneously found that the testatrix 
by paragraph 9 (a) of her will created a life estate 
for Anna Mason Coit as distinguished from an express 
trust for her benefit. 

The apparent theory of the judgment is that the testa¬ 
trix by paragraph 9 (a) did not give the trustees $50,000, 
but gave Mrs. Coit a life estate in $50,000; that the 
remainder, subject to the life estate, was not disposed 
of at all by paragraph 9 (a) and at all times formed a 
part of “the balance of said residuary estate” devised 
and bequeathed by paragraph 9 (e). The error is that 
the testatrix by paragraph 9 (a) intended to create, not a 
life estate, but an express trust with title in the trustees 
and with Mrs. Coit as the beneficiary thereof. Such 
intention will not be defeated by her failure to name a 
remainderman. The trustee in such case holds the undis¬ 
posed of remainder on a resulting trust for the heirs and 
next of kin, or residuary legatees, as the case may be. 
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“A trust may be defined as a fiduciary relation¬ 
ship in which one person holds a property interest, 
subject to an equitable obligation to keep or use 
that interest for the benefit of another. This 
statement is especially appropriate to the most 
common type of the trust, namely, the express pri¬ 
vate trust. * * • (1 Bogert, Trusts and Trus¬ 

tees (1935), §1). 

There is a plain distinction between a life estate and 
an express trust. 

“The status of life tenant and remainderman 
lacks both the kind of division of ownership found 
in trust and the broad fiduciary nature of that 
latter relationship. Life tenant and remainderman 
have successive several interests in the same thing. 
Both are equitable or both legal usually. Trustee 
and beneficiary have simultaneous interests in the 
same thing, one usually legal and the other always 
equitable. The life tenant cannot be said to have 
any property rights in the thing owned by the 
remainderman, or the remainderman any property 
rights in the thing owned by the life tenant. Their 
positions as property owners are separate. Those 
of trustee and cestui coincide. One is the owner 
at law and the other in equity.” (1 Bogert, Trusts 
and Trustees, supra, §27.) 

Section 430 of the Restatement of the Law of Trusts 
deals with the situation “where an express trust does not 
exhaust the trust estate”. Illustration 3 (following com¬ 
ment h) is our case: 

“3. A. bequeaths $10,000 to B. in trust to pay 
the income to C. for life. There is a resulting trust 
of the principal of the trust fund after C’s death 
to A’s next of kin or residuary legatee.” (p. 1235) 
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Also see: 

2 Bogert, Trusts and Trustees, supra, §468, and 
cases therein cited. 

By paragraph 9 (a) the testatrix intended to create an 
express trust as distinguished from a life estate. She di¬ 
rected that 

“The trustees shall set aside from said residuary 
estate, in a separate fund, money or property in 
the principal amount of” $50,000 <( and shall con¬ 
tinue to hold in trust, invest and reinvest and sell 
the same for the benefit of my cousin Anna Mason 
Coit • * * and shall pay over to her the net income 
therefrom semi-annually * * •;” (App. 23). 

The trustees had legal title to the $50,000 fund in trust 
for the beneficiary, Mrs. Coit, for life. By paragraphs 10 
and 11 of the Will the trustees were clothed with broad 
administrative powers, including power “to retain as part 
of the principal of any of said trusts” property owned 
by the testatrix (App. 26); a direction that “in case of 
securities taken or purchased for the trust funds at a 
premium” the trustees shall not amortize “the value of 
the securities constituting the trust funds” (App. 27); 
the executors and trustees were authorized to distribute 
in kind (App. 29), and were granted broad discretion as to 
the allocation of dividends between principal and income 
(App. 29-30). Significantly the trust was to be held as 
a separate fund. The testatrix did not authorize the 
trustees to hold the separate trust funds created by her 
will in solido. 

On this phase of the case the intention of the testatrix 
is not in doubt and cannot be disregarded. The judg¬ 
ment that testatrix by paragraph 9 (a) created a life 
estate (App. 60) is therefore erroneous and must be 
reversed. 
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POINT II 

It is a rule of law of general application that while 
a lapsed legacy falls into the residuary estate a be¬ 
quest of a portion of the residuary estate itself which 
fails does not pass to the remaining residuary legatees 
but passes as intestate property, unless the will directs 
to whom such portion shall be distributable. 

The rule above stated is the common law of the District 
of Columbia, New York and other states. It is also the 
law of England and Canada. In some jurisdictions, other 
than the District of Columbia and New York, it has been 
modified bv statute. 

George Washington University v. Riggs National 
Bank , 66 App. D.C. 389, 88 F. 2d 771 (1936); 

Wright v. Wright, 225 N. Y. 329, 122 N.E. 213 
(1919). 

Also see: 

Cases collected in 44 L.R.A. (N.S.) 806 ; 24 A.L.R. 
1232; 74 A.L.R. 547; and 139 A.L.R. 869. 

The following treatises: 

Page on Wills (Lifetime Ed. 1941), §1430; 

Davids, N. Y. Law of Wills (1923) §699; 

Woerner, American Law of Administration (3d 
Ed. 1923) §437; 

Jarman on Wills (6th Ed. 1910), p. 1056; 

Rollison on Wills (1939), §309, p. 595; 

J essup-Redfield, Law and Practice in Surrogates’ 
Courts of N. Y. (Rev. Ed. 1949), §1929, p. 101 
and §2216, p. 329; 

69 Corpus Juris, §2316, p. 1080. 
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In Wright v. Wright, stipra, long considered as the lead¬ 
ing case in New York, the Court stated the rule as fol¬ 
lows : 


“While, however, this is the general rule in 
respect of residuary clauses it is not the rule in 
respect of a residuary clause where the legacy 
which has failed and lapsed was intended to be a 
disposition of part of the residue. In such a case, 
on failure of the intended legacy of part of the 
residuum, the part as to which disposition has 
failed will go as in case of intestacy and the re¬ 
siduum passing under the residuary clause will not 
be augmented by a ‘residue of a residueV’ (225 
N. Y. 329, 340, 122 N. E. 213, 217). 

In George Washington University v. Riggs National 
Bank, supra, the Court said: 

“At common law where in the residuum of a will 
a legacy lapsed or became void through operation 
of law or otherwise, in the absence of specific direc¬ 
tions by the testator as to its disposition, the 
testator was held to have died intestate as to such 
legacv and the property was distributed to the 
next of kin. (66 App. D.C. 389, 390, 88 F. 2nd 771, 
772). 

• t i i • 

“We are therefore clearly of the opinion that in 
the absence of definite language in the will giving 
the void legacy to the other residuary legatees, it 
must be held that the testator died intestate as to 
the void legacy. It cannot go to increase the shares 
of the other tenants in common.” (66 App. D. C. 
389, 392, 88 F. 2d 771, 774). 

The general rule is applicable to a gift of a share of 
the residue in trust. In Perry on Trusts and Trustees 
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(7th Ed. 1929), §160 (a), page 257, the author, after 
stating that upon the failure of a testamentary trust of 
a fund other than a portion of the residuary estate the 
property passed into the residuary, went on to say: 

“There is, however, this obvious remark to be 
made: that if the residuum is itself given upon a 
trust that fails, it of course results to the next of 
kin or heirs.” 

In the third point of the argument we shall analyze the 
Will and show that it does not contain any language giv¬ 
ing the principal of the Coit trust under paragraph 9 (a) 
and the lapsed bequest to Lord Hugh Beresford under 
paragraph 9 (c) to the trustees of the trust for John 
Rutherfoord created by paragraph 9 (e). 

In the fourth point we will elaborate upon the general 
rule herein stated to show that the rule is applicable to 
situations where the Wills construed were similar to the 
Will of Mrs. Rutherfoord. 


POINT III 

The will, including codicils, analyzed in its entirety 
does not manifest an intention that the undisposed 
of principal of the trust created by paragraph 9 (a) 
and the lapsed bequest under paragraph 9 (c) should 
pass as a part of “the balance of said residuary estate” 
under paragraph 9 (c) of said will. 

The following features found in the Will (some of which 
are common to all trusts) establish that the testatrix had 
no such intention: 
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1 . 

There is no apparent explanation for the 
failure of the testatrix to provide for the 
distribution on the death of Mrs. Coit of the 
principal of the trust created by paragraph 
9 (a). 

Subdivisions (b), (d) and (e) of paragraph 9 each create 
a trust, and in each instance the testatrix directed the 
distribution of the principal of the trust thereby created. 
The Jack Beresford trust, (b), became distributable (to 
him) upon his attaining the age of 35 or in case he should 
die before attaining such age, to his sisters. (He had six 
sisters.) The trust for Mrs. McCall, (d), was distribut¬ 
able on her death to her daughter, Virginia Armitage 
McCall. The trust for John Rutherfoord, (e), was dis¬ 
tributable on his death to four charities (App. 23-26). 
Significantly, when decedent intended that a trust fund 
should fall into and become a part of her residuary estate, 
she so provided in unequivocal language. The trusts 
under paragraphs 5 and 6 of the Will for Marequita 
Chandler and Margaret A. Cardeza, as well as the trust 
under paragraph Fifth of the third codicil for Elsie Clark 
Cardeza, each provided that the trustees shall pay the 
income to the beneficiary “for and during the term of her 
natural life and upon her death the corpus of the trust 
fund and accrued income thereon shall fall into and be¬ 
come a part of the residuum of my estate and as such is 
distributable as hereinafter set forth • * •” (App. 20- 
21, 39). 

Reading the entire Will, we are forced to the conclusion 
that the omission to dispose of the principal of the trust 
for Mrs. Coit, paragraph 9 (a), was an oversight, regret¬ 
table as that may seem. Had her attention been called 
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to the omission: (1) she might have provided that snch 
principal be distributed on Mrs. Coit’s death to her son, 
Edward W. Coit (see paragraph 9 (d) where a trust in 
identical language for Mrs. McCall was created except 
that the testatrix provided that the principal be distributed 
on the death of Mrs. McCall to Mrs. McCall’s daughter, 
Virginia Armitage McCall; or (2) she might have directed, 
following the pattern of paragraphs 5 and 6 of the Will 
and paragraph Fifth of the Third Codicil, that on the 
death of Mrs. Coit the principal should be distributed to 
the trustees named in paragraph 9 (e). 

The Court, of course, cannot now speculate as to what 
the testatrix would have included in her Will had her 
attention been called to this apparent oversight. 


2 . 

The directions contained in the Will 
against ‘lapse” did not contemplate the fail¬ 
ure to dispose of the principal of the trust 
created by paragraph 9 (a) or the lapsed 
bequest under paragraph 9 (c). 

The Will contains two directions against lapse: 

(1) The introductory words of the residuary clause 
which read: 

“9. All the rest, residue and remainder of my 
estate, both real and personal, including any legacies 
hereinbefore bequeathed which may lapse, I give, 
devise and bequeath to * * • as trustees • • *” 
(App. 22). 

By these words testatrix provided against the lapse of 
“legacies hereinbefore bequeathed” by paragraphs 1-8 
inclusive, but did not provide against the lapse of amounts 
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hereinafter bequeathed to trustees, including the Coit trust 
under paragraph 9 (a) and the lapsed bequest under para¬ 
graph 9 (c); and 

(2) Paragraph 9 (e), providing for the distribution of 
the principal of the trust therein created for John Ruther- 
foord upon his death, contains the following words: 

“And the balance, if any, of my estate so held in 
trust, including such of the foregoing legacies as 
shall have lapsed, I give, devise and bequeath * * *” 
(App. 25). 

to four charities. Such of the foregoing legacies as shall 
have lapsed as used in the quoted language relates to 
deferred legacies aggregating $70,000. payable on the 
death of John Rutherfoord out of his trust fund which 
appear in the Will (App. 25) immediately preceding the 
language just quoted. The quoted words are a direction 
against lapse of the $70,000. deferred legacies under para¬ 
graph 9 (e) and not against lapse of any undisposed of 
funds created by the preceding subdivisions (a) to (d) 
inclusive of paragraph 9. 

The significance of these directions against “lapse” is 
that testatrix manifested her intention, first, to provide 
against possible lapse upon her death of legacies contained 
in paragraphs of her Will preceding paragraph 9, the 
residuary clause, and, second, to provide against lapse 
of legacies to be paid out of the trust for her husband, 
John Rutherfoord upon his death. She did not manifest 
any intention with respect to the disposition of the princi¬ 
pal of the trust created by paragraph 9 (a) for Mrs. Coit 
and the bequest to Lord Hugh Beresford under paragraph 
9 (e) in the event that Lord Hugh Beresford should pre¬ 
decease the testatrix (as actually occurred). 
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3. 

Testatrix manifested an intention to divide 
her residuary estate into five separate funds, 
including four separate and express trusts. 

She directed that such funds be held 

“for the persons, purposes, objects and uses with 
the powers and duties * * *, subject to the terms, 
conditions, limitations and expirations of the trusts 
as hereinafter specified, viz • • •” (App. 23). 

Subdivisions (a), (b) and (d) of paragraph 9 each com¬ 
mence with the following words 

“Trustees shall set aside from said residuary estate 
in a separate fund money and property in the prin¬ 
cipal amount of * • $50,000. **and shall con¬ 

tinue- to hold in trust” (App. 23-24). 

Subdivision (c) bequeaths $20,000. to Lord Hugh Beres- 
ford with the request that he 

“invest and reinvest the fund during his life” 
(App. 23). 

Subdivision (e) commences 

“Said trustees shall set aside the balance of said 
residuary estate in a separate fund and shall con¬ 
tinue to hold in trust, invest and reinvest and sell 
the same * * *” (App. 24). 

for the benefit of decedent’s husband, John Rutherfoord 
and remaindermen. 

By specifically providing for separate funds, separate 
terms, conditions, limitations and expirations for each 
fund the testatrix manifested her intention that each of 
the five subdivisions of the residuary paragraph should 
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embrace a complete disposition of the “separate fund” 
intended to be disposed of by each such subdivision. There 
is nothing to show that testatrix intended that should the 
disposition of the principal of the separate funds provided 
for by subdivisions (a), (b) and/or (d) fail, in whole or 
in part that such funds should fall into and become a part 
of the separate fund devised and bequeathed to trustees 
for John Rutherfoord by subdivision (e) of paragraph 
9. Nor is there anything in the Will to show that testatrix 
intended that should the amount bequeathed to Lord Hugh 
Beresford lapse, such lapsed bequest should fall into and 
become a part of the separate fund to be disposed of by 
said subdivision (e). 


4. 

The trust created by paragraph 9 (e) is 
not a trust of the residuary estate but by its 
terms is a trust of “the balance of said 
residuary estate**. 

Testatrix directed that such balance be held in trust 
during the life of John Rutherfoord and upon his death 
further directed that out of “the balance of said resid¬ 
uary estate together with any accrued income thereon** 
the trustees pay six deferred general legacies totalling 
$70,000, and then for the third time directed that “the 
balance, if any, of my estate so held in trust including 
such of the foregoing legacies as shall have lapsed’* be 
distributed to the four charities which are named as the 
ultimate remaindermen of the John Rutherfoord trust. In 
paragraph 9 (e) the testatrix used the phrase “the bal¬ 
ance of said residuary estate** twice—once for the pur¬ 
pose of setting up the trust and the second time in pro¬ 
viding for the distribution of the trust fund upon the 
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death of John Rutherfoord. Then, after directing the 
payment of deferred general legacies amounting to 
$70,000 upon the death of John Rutherfoord she used a 
somewhat similar phrase, “the balance, if any, of my 
estate so held in trust”. The testatrix used the word 
“balance” three times in paragraph 9 (e) and nowhere 
else in her Will. We submit that the word “balance” so 
used as a part of the phrases hereinabove quoted can 
admit of no other construction than that it was t( the bal¬ 
ance of said residuary estate” which remained after set¬ 
ting up the trusts under paragraph 9 (a), (b) and (d) 
thereof and satisfying the bequest under paragraph 9 (c), 
all aggregating $170,000 . The testatrix did not express 
any intention with respect to the disposition of any of 
the trust funds created by paragraph 9 (a), (b), and (d) 
thereof which might fail or with respect to the possible 
lapse of the bequest contained in paragraph 9 (c). 

POINT IV 

Authorities sustain appellants’ position that the use 
of the word balance” in paragraph 9 (e) was not 
intended by testatrix to carry with it the principal of 
the trust for Mrs. Coit undisposed of by paragraph 
9 (a) and the lapsed bequest to Lord Hugh Beresford 
under paragraph 9 (c). 

In each of the following cases the Courts in the con¬ 
struction of Wills similar to that of the testatrix held 
that an undisposed of bequest or lapsed legacy of a part 
of the residuary estate passed as intestate property and 
did not augment the share of any other residuary legatee. 

Wright y. Wright, 225 N. Y. 329, 122 N. E. 213 
(1919); 
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Matter of Woolley, 78 N. Y. App. Div. 224, 79 
N. Y. Supp. 513 (1st Dept., 1903); also to same 
effect, Matter of Armstrong, 160 N. Y. Misc. 
806, 290 N. Y. Supp. 649 (1936); 

Torre v. Chesnut, 159 S. C. 2S2; 156 S. E. 906; 
74 A. L. R. 540 (1931); 

Davis v. Davis, 62 Ohio St. 411, 57 N. E. 317 
(1900); 

Silcox v. Nelson, 24 Ga. S4 (1857); 

Lloyd v. Lloyd, 4 Beav. 231, 49 Eng. Reprint 328 
(1841). 

In Wright v. Wright, 225 N. Y. 329, 332-333, 122 N. E. 
213, 214, supra, p. 12, (the leading New York case), the 
testator directed that his residuary estate be divided by 
his executors into three parts and, after validly disposing 
of two of such parts, directed that the remaining part be 
disposed of as follows: 

“My executors and trustees shall hold the re¬ 
maining one-third part of my residuary estate in 
trust to receive the rents, issues, and profits thereof 
during the life of my said sister (duly designated 
in the will) and to pay the same to her or in case 
of her incapacity to apply the same for her per¬ 
sonal and exclusive use, and after her death either 
after, before or with me, to pay or apply such in¬ 
come and principal as follows’’ (and then after 
five cash bequests (a) to (e)): 

“(g) I direct my executors and trustees to pay 
and deliver to the Washington Heights Library, in 
the City of New York, upon the conditions that 
it shall be maintained at all times as a free circu¬ 
lating library, the sum of one hundred thousand 
dollars. • # •” 

(followed by a further cash bequest (h).) 
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“(i) All the rest, residue and remainder of the 
said one-third part of my residuary estate, shall 
be given and delivered to the Manhattan Dispen¬ 
sary • • • the principal of such sum to be kept 
invested and the income thereof to be maintained 
as a permanent investment during the continuing 
operation of the said Dispensary. * • •” 

The bequest to the Washington Heights Library failed. 
The Court held that the $100,000 bequest under (g) did 
not fall into the “rest, residue and remainder 7 ’ of said 
one-third part bequeathed by (i) to the Manhattan Dis¬ 
pensary, but passed as intestate property to the heirs and 
next of kin of the testator. 

Matter of Woolley, supra, is closely in point. There the 
residuary clause, Article Seventh, provided as follows: 

“Seventh . All the rest, residue and remainder of 
my estate, real and personal, or of whatsoever the 
same may consist or wheresoever the same may be 
situate, which at the time of my death I may have, 
hold or be entitled to, I give, devise and bequeath 
to my executors hereinafter named, to have and to 
hold the same in trust for the uses and purposes 
following: To sell and dispose of the same and 
apply the proceeds as follows: 

“First. To pay the one-fifth part thereof to 
my sister, Sarah Ann Jarvis. 


“Third. To pay the one-fifth part thereof to 
my sister, Mary A. Simmons. 

“Fourth. To pay the one-fifth part thereof 
to my brother, Oliver J. Woolley. 


“Sixth. To pay to Mary Black, wife of John 
H. Black, the sum of Two hundred dollars. 
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“Seventh. To pay to George H. Black, son of 
said John H. Black, the sum of Two hundred 
dollars. 


“Tenth. To divide all the rest, residue and 
remainder of said proceeds among the children 
of my brother Oliver J. Woolley, share and share 
alike, when they respectively arrive at the age of 
twenty-one vears” (78 N. Y. App. Div. 224, 226, 
79 N. Y. Supp. 513, 514). 

The sisters Sarah Ann Jarvis and Mary A. Simmons, 
and the brother Oliver J. Woolley, each named to receive 
a one-fifth part, died prior to decedent’s death, and it 
was conceded that their legacies so designated lapsed. 
The court held that the lapsed legacies passed as intestate 
property and did not pass under subdivision Tenth of 
paragraph Seventh. We quote at length from the opinion: 

“• * * The question presented is whether such 
legacies are to go to the children of Oliver J. 
Woolley under the 10th subdivision of this para¬ 
graph, or are to be divided among the next of kin 
on the ground that the testator as to them died 
intestate. Do the words ‘rest, residue and re¬ 
mainder,’ used in this 10th subdivision, include such 
sums mentioned in the preceding subdivisions of 
the 7th paragraph as would lapse by death of the 
persons named? 

“We think that the 7th paragraph is a general 
residuary clause and that the subdivision referred 
to, subdivision 10, disposes merely of the residue of 
the remainder. This conclusion is supported by the 
numbering and arrangement of the clauses of the 
will, the 10th subdivision not being a clause of itself, 
but merely a part of a clause. That subdivision, 
moreover, provides distinctly that the rest and re¬ 
mainder ‘of said proceeds’ (not of what is other- 
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wise undisposed of) is to be divided among the 
children of Oliver J. Woolley; and the proceeds 
referred to are those which came into the operation 
of the 7th or residuary paragraph, because not be¬ 
queathed by the preceding paragraphs. Of such pro¬ 
ceeds, the three persons named in subdivisions 1, 3, 
and 4 of that paragraph, and who died before the 
testator, were each to receive a one-fifth part; and 
it was only what remained of such proceeds, after 
the apportionment set forth was made, that those 
named in the 10th subdivision were to take. • • • 
“We think that is precisely what has been done 
by the testator in this case. The 10th subdivision 
cannot be regarded as a general residuary clause 
of the will, unequivocal in terms. The 7th para¬ 
graph serves that office and provides what shall be 
done with the testator’s property not bequeathed 
by the preceding clauses, and by it the proceeds of 
such property are divided into different portions 
and given to specified persons, and only what is 
left of such proceeds after such apportionment is 
given to the beneficiaries named in the 10th subdivi¬ 
sion. It follows that the 1st, 3d, 4th, 5th, 6th, 7th, 
8th and 9th subdivisions of paragraph 7 constitute 
specific legacies, and the lapse of any of them did 
not add to what was designated in the 10th subdivi¬ 
sion, which also constitutes a specific legacy. • • • 
(See also, Riker v. Cornwell, 113 N. Y. 115.) * • • 
“In the present will we have words which we 
think are sufficiently expressive, ‘to exclude prop¬ 
erty which falls in by lapse and to limit the bequest 
of the residue to a particular residue.’ As we have 
attempted to point out, the testator, by the 10th 
subdivision of paragraph 7, gives only the re¬ 
mainder ‘of said proceeds,’ referring to the pro¬ 
ceeds arising from his estate not bequeathed by 
those paragraphs which precede the 7th paragraph. 
A part of the proceeds otherwise given by the other 




24 


subdivisions of the 7th paragraph to designated 
beneficiaries failed to pass because of the death of 
such beneficiaries, and for this contingency the 
testator has made no provision. * * *” (78 N. Y. 
App. Div. 224, 227-229, 79 N. Y. Supp. 513, 515-516.) 

In Torre v. Chesnut, supra, the residuary clause read: 

“I give, devise, and bequeath all the rest, residue, 
and remainder of my estate • * * to my ex¬ 
ecutors * * • in trust, to sell and dispose of 

the same as soon as practicable after my death, 
and to dispose of the net proceeds of the sale as 
follows:” 

(Then followed a list of twenty-five pecuniary 
legacies, including one of $30,000 to the brother 
of the testatrix, W. T. Chesnut.) 

The Will then provided: 

“If any balance shall remain in the hands of my 
executors after the payment of the aforesaid lega¬ 
cies, I give, devise, and bequeath the same to my 
brothers • • • and to my sister • * *, or 

to such of them as shall be living at the time of 
my death in equal shares.” (159 S. C. 282, 284, 
156 S. E. 906, 907.) 

The brother, W. T. Chesnut, predeceased the testatrix. 
The Court held that the legacy bequeathed to the brother 
lapsed and that the amount thereof became intestate 
property. The Court said: 

“• # • the further disposition of it depended 
upon the existence of an ulterior designation of it 
upon the lapse, which might have been accom¬ 
plished by a provision in the will or by the crea¬ 
tion of a residuary estate into which it would have 
been submerged. 
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“It seems clear that there is contained in the will 
no ulterior direction for the fund to take in the 
event of a lapse of any one of the special beneficial 
interests or legacies; and unless there be a general 
residuary clause in the will under which certain 
persons named may be entitled to take, the pro¬ 
vision for W. T. Chesnut is either a beneficial 
interest in a trust fund or a pecuniary legacy which 
has failed, and upon its lapse by reason of the 
death of W. T. Chesnut during the life of the 
testatrix, at her death it became intestate property 
distributable among her heirs at law. 


“In other words, the testatrix in this will might 
have provided that in the event that W. T. Ches¬ 
nut predeceased her, the interest bequeathed to him 
should devolve upon his children or be given any 
other direction optionable with her; or she might 
have provided a general residuary clause which 
would have directed the disposition of all property 
not passing by the will. As we viewr the matter, 
she did neither, and as a consequence, the amount 
bequeathed to W. T. Chesnut out of the first 
residuum (what remained after providing for the de¬ 
vises and bequests contained in the earlier part of 
the will) became intestate property distributable 
among the heirs at law of the testatrix. ' * *. 


“By the express terms of this provision the 
residuum was to consist of the balance of the first 
described residuum after the payment of the 25 
interests, including the $30,000 to W. T. Chesnut. 
If this sum was necessarily a part of the subtra¬ 
hend which was to be deducted from the minuend 
(the first residuum), it necessarily could not be¬ 
come a part of the remainder.” (159 S. C. 282, 286, 
287, 293, 156 S. E. 906, 907, 908-909.) 
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In Davis v. Davis, supra, the Court said: 

“• • • The ‘balance’ that is given to the so- 
called ‘residuary legatees’ is not the general re¬ 
siduum of all of the testator’s estate, but only what 
remained of a particular fund derived from speci¬ 
fied sources, after deducting therefrom the amount 
of the charitable legacies and certain other charges 
upon it. The gift of that balance necessarily ex¬ 
cludes from the gift everything that the will pro¬ 
vides shall be deducted from the fund in order to 
arrive at the balance. # • •” (62 Ohio St. 411, 

414, 57 N. E. 317, 31S-319.) 

In Hellen v. Hellen, 67 Wash. Law Rep. 421 (1939), 
atf’d., Reeves v. American Security & Trust Co., 72 App. 
D. C. 403, 115 Fed. 2d 145 (1940), cert, den., 311 U. S. 
710, 61 Sup. Ct. 318, the decedent’s Will provided: 

“The residue of my estate, on the extinction of 
the trusts, if Walter Hellen, my son, be alive and 
has reformed, shall, one-half thereof, be paid to 
him, and the balance shall be divided among such 
of my other sons, as may then be living.” (p. 421) 

The Court said by way of dictum: 

“The ‘balance’ had no reference to the residue 
of the trust property but to the balance of the 
‘residue of my estate’ remaining after Walter had 
received his portion. Had it been the intention of 
the testator to dispose of the balance of the trust 
property only, apt words for that purpose would 
have been employed. The testator was a lawyer 
and conversant with the language of wills. 

“Had Walter died before Joseph Hellen, or had 
he not ‘reformed’ at that time, then we would have 
a lapsed residuary devise, which would result in 
intestacy as to his portion. George Washington 
University v. Riggs National Bank, 66 App. D. C. 
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389, 88 F. 2d 771, 65 Wash. Law Rep. 170.” (pp. 
422-423). 

In SUcox v. Nelson, supra, the “rest and residue” was 
divided into thirds. Out of the third and pertinent part 
of such “rest and residue” the sum of $2,000 was to be 
invested in stock, the income therefrom to be used for a 
designated charitable purpose. Following that the will 
provided: 

“My desire is that the remainder of said third 
part of my estate, after investing two thousand 
dollars in stock for the purpose aforesaid, may be 
applied to some charitable or benevolent purpose 
• • (24 Ga. 84, 86.) 

The $2,000 legacy lapsed for lack of a person or corpora¬ 
tion qualified to receive it. The Court said: 

“We think the court erred in charging the jury, 
that if the legacy be lapsed, it becomes a residuum, 
to be divided among the residuary legatees, under 
the provisions of the will. Where the residuum is 
given in distinct parcels, as in this case, or, to sev¬ 
eral as tenants in common, it is to be inferred that 
the testator did not intend that lapsed legacies 
should fall into the residuum, but it is to be pre¬ 
sumed in such case, that he had expressed all that 
each residuary legatee should take. The case of 
Lloyd v. Lloyd, reported in 4 Beavan, 231, is very 
much like this. There, the residue was to be di¬ 
vided in three portions, and one third was given 
to A., another third to B., and, as to the other 
third, £500, part thereof to C., and the residue and 
remainder of such third to other parties, and C. 
died in the lifetime of the testatrix. It was held 
that the £500 lapsed to the next of kin.” (24 Ga. 
84, 90.) 
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In the case of Lloyd v. Lloyd, supra, the Court said: 

“In this case the testatrix has given her residue, 
and directed it to be divided into three equal por¬ 
tions. One portion she gave to one person abso¬ 
lutely. As to the second portion, she gave £500 
out of it to the father of the children who were 
intended to have the remainder after his death; 
and then she gave the remainder of the third part 
of the residue to the father for his life, with re¬ 
mainder to his children; and the other third she 
gave to another branch of the family. The ques¬ 
tion in this case is, What is to become of the £500, 
the gift of which has failed by the death of the 
legatee in the lifetime of the testatrix? I am sat¬ 
isfied that if she had contemplated the event which 
happened, namely, the death of that person in her 
lifetime, she would have given the 'whole of the 
share of the residue to his children, in the way 
she had given the remainder. But looking at the 
decision in the case before Sir Thomas Plumer, 
that there is a difference between a legacy and a 
legacy given out of a share of the residue, I must 
consider the £500 as a portion of the one-third 
share of the residue, and as a mere subdivision of 
it, and that it belongs to the next of kin as un¬ 
disposed of.” (pp. 233-234.) 

The provisions in the wills construed in the foregoing 
cases are in all material respects similar to Mrs. Ruther- 
foord’s Will and are authority for Appellants’ position 
that the principal of the Coit trust under paragraph 9 (a) 
as well as the lapsed legacy to Lord Hugh Beresford un¬ 
der paragraph 9 (c) must be distributed as intestate 
property. The rule evolved in these and other cases is 
stated in Corpus Juris to be as follows: 

“• * * a residuary gift limited to the balance 
of a particular fund after taking therefrom the 
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amount of certain bequests will not carry the 
amount of such bequests which have lapsed.” (69 
Corpus Juris 1082.) 

Same effect, 44 L. R. A. (N. S.), 806. 

POINT V 

The bequest under paragraph 9 (c) (App. 23-24) 
to Lord Hugh Beresford of $20,000 was an outright 
bequest which lapsed by reason of his death prior to 
that of the testatrix. All of the language following 
the words “the sum of Twenty Thousand Dollars 
($20,000.00)” and beginning “with the request that” 
is precatory and created no obligation on Lord Hugh 
Beresford and no trust. 

In O’Brien v. McCarthy, 52 App. D. C. 183, 185-186, 
285 F. 917, 919-920 (1922) this Court stated the rule 
as follows: 

“Whether precatory words are mandatory, im¬ 
posing an imperative obligation on executors, lega¬ 
tees, and devisees, or are the expression of a mere 
wish, hope, expectation, or recommendation, the 
realization of which is left to the discretion of exec¬ 
utors, legatees, and devisees, must now, according to 
the weight of authority, be determined by the lan¬ 
guage actually used, the context, and the considera¬ 
tion of the will as a whole. Williams v. Williams, 
1 Simons (N. S.) 358, 369; Colton v. Colton, supra, 
127 U. S. 300, 312, 313, 8 Sup. Ct. 1164, 32 L. Ed. 
138. If the words of the testator, their relation to 
other terms of the same provision, and a reading 
of the whole will are convincing that the testator 
meant to impose an obligation on those standing 
in his place after he died, that intention must be 
respected. On the other hand, if, after considera- 
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tion of the words themselves, the context, and the 
will as a whole, it cannot be safely said that preca¬ 
tory expressions were used in a mandatory sense, 
they should be given their ordinary meaning (Floyd 
v. Smith, 59 Fla. 485, 492, 51 South. 537, 37 L.R.A. 
[N. S.] 651,138 Am. St. Hep. 133, 21 Ann. Cas. 318), 
and it must be accepted that the testator having ex¬ 
pressed his wishes left their accomplishment to the 
discretion and judgment of his executors or suc¬ 
cessors. 7 7 

In Burnes v. Burnes, 137 F. 781, 795 (C.C.A. Sth 1905), 
cert. den. 199 U. S. 605, 26 Sup. Ct. 746 (1905) the Court 
said: 

“• • • There is a simple, sure, and familiar 
form of bequest to raise a trust, which consists of a 
devise to the legatee in trust for the beneficiary, 
and a failure to use it indicates an intention to avoid 
the creation of a trust. Words of desire, request, 
recommendation, or confidence in a will, addressed 
by a testator to a legatee whom he has the power to 
command, create no trust in favor of the parties 
recommended, unless (1) the intention of the testator 
to make the desire, request, recommendation, or con¬ 
fidence imperative upon the legatee, so that he shall 
have no option to comply or to refuse to comply 
with it, clearly appears from the whole will and the 
relation and circumstances of the testator when it 
was made, (2) unless the subject-matter of the wish 
or recommendation is certain, and (3) unless the 
beneficiaries are clearly designated. When these 
three conditions exist, a precatory trust may be 
raised. The test of the creation of the trust is the 
clear intention of the testator to imperatively con¬ 
trol the conduct of the party to whom the language 
of the will is addressed by the expression of the 
wish or desire, and not to commit to his discretion 
the exercise of the option to comply or to refuse to 
comply with the wish or suggestion expressed. 77 
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Also see: 

Matter of Hayes, 263 N. Y. 219, 188 N. E. 716 
(1934). 

As we read paragraph 9 (c) (App. 23-24), the testatrix 
had in mind providing for the care of the family graves 
of her first husband, John George Beresford. She had 
several alternatives: create an express trust, leave the 
money outright to the Church for perpetual care, or leave 
her husband’s relative, Lord Hugh Beresford, some money, 
relying on him, in his discretion, to find a way to accom¬ 
plish her wishes. She adopted the latter method and be¬ 
queathed Lord Hugh Beresford $20,000 “with the request 
that he invest and reinvest the fund during his life” and 
use the net income therefrom for the care of graves and 
also for the care and upkeep of the Church, and 

“with the further request that he make provision 
in his Will or otherwise during his life for the in¬ 
vestment and reinvestment of a sum of the same 
amount • * *” (App. 24). 

and use the income for like purposes so long as possible 
under the laws of the Kingdom of Great Britain and 
Ireland. 

In making the bequest to Lord Hugh Beresford the 
testatrix was content to rely on a moral obligation 
founded upon friendship and family relationship rather 
than to impose a binding duty and mandatory obligation, 
Matter of Hayes, swpra. 

The first request that he invest the fund and use the 
income for family graves during his lifetime could not 
be carried into effect because he predeceased the testatrix. 
The second request that he provide by will or inter vivos 
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agreement for the care of family graves is in the nature 
of a power of appointment and failed also because he 
predeceased the testatrix (without exercising such power). 
This “request” that Lord Hugh Beresford “make pro¬ 
vision by will or otherwise” cannot be enforced by any 
Court. Had Lord Hugh Beresford survived, the Execu¬ 
tors could not have compelled him to make a Will or 
trust agreement, or prescribe the kind of Will or trust 
agreement that should be made. The testatrix left all 
such decisions to him. Had she intended otherwise, she 
could have created an express trust or left the money to 
the Church for perpetual care. 

Dexter v. Young, 234 Mass. 588, 125 N. E. 862, (1920), 
involved a will with a provision strikingly similar to para¬ 
graph 9 (c) of the Will of Mrs. Rutherfoord. In that 
case the residuary clause of the will of the testator, 
Charles L. Young, read as follows: 

“And lastly, the rest, residue and remainder of 
my estate, real, personal, or mixed, of whatever 
kind or nature, or wherever to be found of which 
I shall die seized, I give to my sister Fanny Young 
who has contributed so much to make my home a 
happy one. I direct and desire that the amount 
received from my estate should be kept entirely 
separate and distinct from her own property, and 
1 earnestly request her, at once, to make a codicil 
to her will leaving my bequest, to her, to my 
brothers <fb my sister C. J. Stevenson. The chil¬ 
dren of any deceased brother or sister to take their 
parent’s share.” 

The Court held that the legatee therein named took an 
absolute gift and that the residuary clause did not create 
a trust. The Court said: 

“The testator could not compel his sister to make 
a will, or codicil. The request that she make a 
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codicil ‘at once 7 indicates that he understood if she 
died without so doing, his wishes would not be 
carried out. Although the words ‘I direct and de¬ 
sire that the amount received from my estate be 
kept separate and distinct from her own property 7 
are in the same clause, they are immediately fol¬ 
lowed by the request that she make a codicil, show¬ 
ing his intention that his brothers and sister should 
take by means of a bequest or devise from her, and 
not from him. 


“It is apparent that the clause we are consider¬ 
ing does not create a precatory trust but looks to 
a disposition to be made by the sister at her death. 
* • •” ( 234 Mass. 588, 589, 125 N. E. 862, 863). 

To the same effect see: 

Hawley v. Grand Rapids Trust Co., 267 Mich. 
232, 255 N. W. 196 (1934); Snodgrass v. 
Brandenburg, 164 Ind. 59, 71 N. E. 137 (1904). 


POINT VI 

The intention of the testatrix should be ascertained 
by examining the entire Will. 

In Walker v. Thomas, 64 App. D. C. 148, 149-150, 75 
F. 2d 667, 668-669 (1934), the Court said: 

“The law in this jurisdiction, as well as in all 
the states of the United States, is that the inten¬ 
tion of the testator is the basic and fundamental 
rule in the construction of wills, and the intention 
should be determined by construction of the whole 
will and not from detached paragraphs; and where 

the intention is apparent, it should be given effect 

• • • >> 
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In any snch examination of the entire Will: 

(a) The fact that the Will was drawn by a lawyer is 
significant. In Matter of Kearney, 258 N. Y. App. Div. 39, 
41,16 N. Y. Supp. 2d 526 (4th Dept., 1939), the Court said: 

“While it is presumed that the decedent did not 
contemplate intestacy from the fact that he exe¬ 
cuted a will ( Lamb v. Lamb, 131 N. Y. 227, 234; 
Wright v. Wright, 225 id. 329, 340), nevertheless 
this will was drafted by an experienced lawyer in 
accordance with the testator’s instructions, which 
are merged in the written document ( Matter of 
Leonard, 143 Misc. 172, 180; Matter of Barrett, 141 
id. 637, 638), and in the interpretation of inten¬ 
tion the courts are limited to the words used by 
the testator. ( Matter of Frey, 154 Misc. 421; Mat¬ 
ter of Durand, 250 N. Y. 45, 54.)” 

(b) The numbering of subdivisions (a) to (e), inclu¬ 
sive, of paragraph 9, the residuary clause, is likewise sig¬ 
nificant. As the Court said in Matter of Woolley, 78 App. 
Div. 224, 227, 79 N. Y. Supp. 513, 515, supra. 

“This conclusion is supported by the numbering 
and arrangement of the clauses of the will, the 10th 
subdivision not being a clause of itself, but merely 
a part of a clause.” 

(c) The testatrix expressed her intention with respect 
to the lapse of legacies prior to paragraph 9, the resid¬ 
uary clause, and with respect to possible lapse of deferred 
general legacies payable on the death of her husband, 
John Rutherfoord, under paragraph 9 (e), but failed to 
provide for possible lapse of bequests contained in para¬ 
graphs 9 (a) to (d) inclusive. Such failure demonstrates 
that the testator had no intention with respect to the 
lapse of bequests under paragraphs 9 (a) to (d) inclu¬ 
sive. 
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(d) The fact that the testatrix created six express 
trusts using appropriate trust language in each instance, 
and provided for the disposition of the remainder of five 
such trusts, including a specific direction that the re¬ 
mainder of two of the trusts should fall into “the re¬ 
siduum of my estate”, indicates that the testatrix had 
no intention that the principal of the trust for Mrs. Coit 
under paragraph 9(a) should pass on her death to the 
trustees of the trust for John Rutherfoord under para¬ 
graph 9 (e)—otherwise she would have expressed such 
intention. The similarity of language employed in the 
creation of each of the six trusts also indicates that the 
testatrix intended, in each instance, to create an express 
trust and not to create, in the case of paragraph 9 (a), 
a life estate for Mrs. Coit—otherwise she would have used 
in this one instance language appropriate to the creation 
of a life estate as distinguished from an express trust. 

POINT VII 

The declaration of the testatrix that she intended 
“hereby to dispose of all property and estate” and die 
presumption against intestacy do not overcome the. 
failure of the testatrix to make an affirmative dispo¬ 
sition of part of her estate. 

In George Washington University v. Riggs National 
Bank, 66 App. D. C. 389, 390, 88 F. 2d 771, 772, supra, 
the Court said: 

“• * * While the intention of the testator to dis¬ 
pose of all of his estate may appear from the face 
of the will, if a condition later arises which was 
clearly not contemplated by the testator, it is not 
within the power of the courts to amend the will 
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by attempting to supply the omission. As was said 
in Pontius v. Conrad, 317 Ill. 241, 244, 148 N. E. 
17, 18: ‘It is true, as the appellees insist, that a 
testator is presumed to have intended by his will 
to dispose of all his property and leave no part of 
it as intestate estate, and the court will adopt any 
reasonable construction of the will rather than hold 
that the testator intended to die intestate as to any 
of his property. If, however, the testator has over¬ 
looked a condition which he would perhaps have 
provided for if it had occurred to him, the court 
cannot guess at what provision he would probably 
have made and by construction read it as a part 
of his will on the presumption that he would nat¬ 
urally have made such a provision if he had 
thought of it. Moeller v. Moeller, 281 Ill. 397, 117 
N. E. 1002. Where there is nothing in the will 
itself to show the intention of the testator as to 
the disposition of his property in the condition 
which has actually arisen, the court cannot hold 
that the will disposes of the property in a particu¬ 
lar way, on the supposition that the testator would 
probably have disposed of it in that way if his at¬ 
tention had been called to the particular circum¬ 
stances.’ ” 

In Magnuson v. Magnuson, 197 Ill. 101, 102, 64 N. E. 

371, 372 (1902), the Court said: 

“• * * Upon considering a will containing sub¬ 
stantially the provisions of the will in this case, we 
said in Minkler v. Simons (page 328, 172 Ill., and 
page 177, 50 N. E.): ‘There is nothing to warrant 
a presumption of an intention on the part of the 
testator to make a disposition of the revoked share 
of the estate. • • • However reluctant courts may 
be to hold that a portion of the property of a testa¬ 
tor shall be regarded as intestate property, they 
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cannot do otherwise where, as in this case, there is 
nothing to show an intention on the part of the 
testator to dispose of the property .’ ” 

Also see: 

Worcester Trust Co. v. Turner, 210 Mass. 115, 
96 N. E. 132 (1911); 

Matter of Kearney, 258 N. Y. App. Div. 39, 41, 
42, supra. 


POINT VIII 

In ascertaining intention consideration should be 
given to the law of the State of New York where 
testatrix said she was domiciled at the time she exe¬ 
cuted the Will and the Codicils. 

We have cited some New York authorities which are to 
the same effect as the decisions in the District of Columbia. 
We believe that they have a particular bearing on the con¬ 
struction of decedent’s Will because the Will was made 
while decedent was a resident of New York and with refer¬ 
ence to the laws of New York. As Justice Holmes said in 
Staigg v. Atkinson, 144 Mass. 564, 12 N. E. 354 (1887): 

“But we cannot admit that a rule of construction, 
properly so-called, not known to the law of the 
party’s domicile when he made his will, is neces¬ 
sarily to be imported into it by reason of his dying 
domiciled elsewhere. For purposes of construction, 
it is always legitimate to consider the time when, 
and the circumstances in which, the will was made, 
and we think the law under which it was made is 
one of those circumstances.” 

The authorities are collected and annotated in 57 A.L.R. 
at page 229, et seq. 
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CONCLUSION 

Testatrix died intestate as to the principal of the 
trust created by paragraph 9 (a) for Anna Mason Coit 
and as to the bequest to Lord Hugh Beresford by 
paragraph 9 (c). Accordingly, the judgment of the 
District Court should be reversed. 

John H. Connaughton, 

1406 G Street, N. W., 
Washington, D. C., 

Harrison F. Durand, 

Davies, Hardy, Schenck & Soons, 
One Wall Street, 

New York 5, N. Y., 

Attorneys for Appellants. 

Harrison F. Durand, 

Of Counsel. 
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SUPPLEMENTAL APPENDIX A 

“§19-110 [29:30] Lapsed or void devises.—If a devisee 
or legatee die before the testator, leaving issue who sur¬ 
vive the testator, such issue shall take the estate devised 
or bequeathed as the devisee or legatee would have done 
if he had survived the testator, unless a different disposi¬ 
tion be made or required by the will. Unless a contrary 
intention appear by the will, such property as shall be 
comprised in any devise or bequest in such will which 
shall fail or be void or otherwise incapable of taking effect 
shall be deemed included in the residuary devise or be¬ 
quest, if any, contained in such will.” (District of Colum¬ 
bia Code 1940.) 
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IN THE 


United States Court of Appeals 


Foe the District of Columbia. 


No. 10285. 


ELEANOR CALDWELL BUNKER, ET AL., Appellants, 

v. 

CHARLES HILL JONES and THE WASHINGTON 
LOAN AND TRUST COMPANY, ETC., ET AL., 
Appellees. 


Appeal from the United States District Court for the 

District of Colombia. 


BRIEF FOR APPELLEES 
LORD WILLIAM BERESFORD, ET AL. 


STATEMENT AND SUMMARY OF ARGUMENT. 

Appellees Lord William Beresford and The Marchioness 
of Waterford are executors and trustees of the estate of 
Lord Hugh Beresford, deceased, the person named in para¬ 
graph 9(c) of the will of Helen M. B. Rutherfoord as recip¬ 
ient of $20,000 to be used for the care and upkeep of the 
Protestant Episcopal Church at Stradbally, County Water- 
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ford, Ireland, and graves in the churchyard thereof. Said 
church is also an appellee herein. 

Appellants claim that the bequest to Lord Hugh Beres- 
ford under paragraph 9(c) was an outright bequest to him 
which lapsed by reason of his death prior to that of testa¬ 
trix ; that said lapsed bequest was a part of the residue of 
the estate and as such passes to appellants as intestate 
property. 

Appellees contend that appellants have no standing to 
question the decision with respect to the trust created by 
said bequest because, even if the bequest is held to have 
lapsed, the amount thereof would pass to the four named 
remaindermen and not as intestate property. 

Appellees further contend that the bequest under said 
paragraph did not lapse but created a valid and enforce¬ 
able trust as found by the trial court; that the word “re¬ 
quest” in said paragraph was used by testatrix in a man¬ 
datory rather than a precatory sense. 

ARGUMENT. 

L 

The Bequest Under Paragraph 9(c), if Held to Have 
Lapsed, Would Not Pass as Intestate Property and 
Appellants Have No Interest Therein. 

The right of appellants to challenge the establishment of 
the trust under Paragraph 9(c) of decedent’s will is based 
solely on their claim that they, as next of Mn, are entitled 
to the amount of the bequest as a lapsed legacy. If they 
are not so entitled, they are not “aggrieved” by the decision 
below, within the meaning of our statute allowing appeals, 
and have no standing to be heard on the establishment of 
the trust. D. C. Code, 1940, Title 17, Sec. 101, Barksdale v. 
Morgan, 34 App. D. C. 549. 

Appellants’ position is based on the theory that a lapsed 
bequest of a portion of the residuary estate passes as in¬ 
testate property and does not augment the share of any 
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other residuary legatee unless otherwise indicated by the 
will. This is undoubtedly the general rule where the tes¬ 
tator has not expressed his intention, or is dealing with a 
fund of known amount, or where it appears that he in¬ 
tended the residuary legatees to take a fixed or definite 
proportion of the residuary estate. However, the instant 
case does not meet any of those requirements. Here the 
bequest claimed to have lapsed was of a fixed sum to a 
named legatee to be paid from whatever remained after 
payment of other bequests. This remainder obviously could 
not be determined until the date of death. In addition, 
there is a clear indication of intention that the residuary 
legatees were not to take any definite amount or certain 
percentage but were to receive whatever was left after the 
requirements of the other bequests were met. The rule 
applicable in these circumstances is accurately stated in 
Wetmore v. N. Y. Institution for the Blind , et al., 9 N. Y. S. 
753,755: 

“After all debts, legacies and charges upon the es¬ 
tate are provided for, the residuary legatee takes the 
balance; and it is only in those cases in which the re¬ 
siduary legatee, is not a general residuary legatee, but 
is a legatee of a particular part of the residue, that a 
lapsed legacy has been held to go to the next of kin.” 

In that case there were three so-called residuary clauses. 
The court held, however, that there could be but one true 
residuary clause regardless of the denomination of others. 
The same will was again construed in United States Trust 
Company v. Blacky 30 N. Y. S. 453, and under the same 
name on appeal, in 146 N. Y. 1, 40 N. E. 403, with the same 
result, the court holding that the description of other funds 
as residuary was only for the purpose of giving powers of 
sale and establishment of priorities among legacies. 

In Page on Wills, Lifetime Ed., Volume 3, Section 996, 
after stating the general rule, the writer thus states the 
exception: 
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“If a provision in a residuary clause can be con¬ 
strued as giving a residue of a residue, gifts out of 
that part of the residue will, if they fail, increase the 
shares of such residuary legatee.” 

In In re Whitrod, (1926) Ch. 118, cited in Page on Wills, 
testator bequeathed nine-tenths of his entire estate in un¬ 
divided shares of tenths and twentieths to certain named 
legatees. From the remaining one-tenth an annuity and 
two pecuniary legacies were to be paid. The clause deal¬ 
ing with the final one-tenth concluded, “To Non-con. Min¬ 
isters of Diss the residue in equal shares.” Certain of 
those taking undivided shares, the annuitant and one of 
the pecuniary legatees predeceased testator. The question 
was whether the next of ldn or the ministers were entitled 
to those shares and interests. Quoting Vaughan Hawkins 
on Wills, 3rd Ed., pg. 52, the court said: 

“A gift of the residue of the residue of the testator’s 
personal estate is, in fact, a gift of the residue of a 
particular fund. If a part of a particular fund be 
given to one person, and the residue to another, it is 
a question of intention, not subject to any particular 
rule, whether the gift of the residue is to be read as a 
gift of the mere balance of the fund after deducting 
the amount of the sum previously given out of it . . . 
(citing cases) or a gift of the entire fund, subject to 
the gift previously made out of it . . . (citing cases). 
In the latter case, if the gift of part fails, the gift of 
the residue may carry the whole fund; in the former 
case not so.” 

The court found from the whole will that testator in¬ 
tended that the ministers should take whatever was left of 
the one-tenth share after paying the two pecuniary legacies 
and providing the annuity and accordingly that they were 
entitled to benefit by the lapse of the annuity and the one 
pecuniary legacy, although the lapse of the bequests of 
some of the other nine-tenths undivided shares was held 
to inure to the benefit of the heirs and next of kin. This 
was based on the court’s finding that testator intended the 
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ministers to be residuary legatees of a one-tenth share only 
and that within that one-tenth they were entitled to benefit 
by all lapses. In arriving at this conclusion, the court said: 

“In cases where a testator after giving pecuniary 
legacies out of a particular fund, gives the residue of 
that fund to A, there is usually but little difficulty in 
arriving at the conclusion that A is intended to get the 
benefit of the lapse of any of the pecuniary legacies, 
unless the testator has shown that he is dealing with 
a fund of a known amount.” 

In Prison Association v. RusseU*s Adm*nr ., 103 Va. 563, 
49 S. E. 966, testatrix left the residue of her estate to the 
Prison Association. By a codicil she provided certain 
other legacies, one of which failed. The trial court held 
that the lapsed legacy passed as intestate property on the 
theory that by her codicil testatrix undertook to dispose 
of a part of the residue, and the attempted disposition hav¬ 
ing failed, the bequest did not pass with the residuum but 
went to the next of kin. While it appears that the case 
could have been disposed of on other grounds, the Appel¬ 
late Court considered the appeal only on that point and 
reversed, holding that the bequest should pass with the 
residue. 

The case is cited because of its clear and exhaustive anal¬ 
ysis of the rule involved and its historical origin. In par¬ 
ticular, it shows that the early cases originating the rule 
all involved residuary clauses where the lapsed legacy was 
of an aliquot portion. 

And this is true of the majority of the cases cited by 
appellants, including George Washington University v. 
Riggs National Bank, 66 App. D. C. 389, 88 F. (2d) 771, 
and Matter of Woolley, 78 N. Y. App. 224, 79 N. Y. S. 513. 

In the other case chiefly relied on by appellants, Wright 
v. Wright, 225 N.Y. 329, 122 N. E. 213, the rule was ac¬ 
cepted without any real discussion, the court following 
what it considered controlling opinions although it clearly 
indicated that it was not at all satisfied with their sound¬ 


ness. 
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Diversity of opinion has been caused by attempts to 
reach a decision by application of a rule of law rather than 
by a proper construction of the particular will involved. 
The most logical and satisfactory discussion of the ques¬ 
tion we have been able to find is contained in the recent 
English chancery case, In re Parnell, (1944) Ch. 107. The 
facts were quite similar to those at bar. There, testatrix 
bequeathed certain specific and pecuniary legacies, and de¬ 
vised and bequeathed all other personal and real property 
unto trustees “in trust as to the sum of £2000, part of 
such residuary trust fund ... to pay the income thereof to 
my brother Edward Parnell during his life ’ ’ and after his 
death to divide the capital among his surviving children. 
Identical provision was made for her brothers William and 
Claude and she then provided “and as to all the remainder 
of the residuary trust fund, I direct that my said trustees 
shall stand possessed thereof in trust for . . . Nourse.” 
Claude died without issue and the trustees sought instruc¬ 
tions as to whether the £2000 fund set up for him was un¬ 
disposed of and passed by intestacy, or whether it was in¬ 
cluded in the “remainder’’ given to Nourse. 

Reference is made to the same quotation from Hawkins 
on Wills as is contained in In re Whitrod, supra , (page 4 
hereof) and the opinion then continues: 

“This statement accords with common sense. The 
matter is to be treated purely as a question of the 
proper construction of the will under consideration 
and not as one calling for the application of a rule of 
law. The question here, therefore, is: Does the 1 re¬ 
mainder ’ mean the residuary trust fund less the vari¬ 
ous sums, or what remains of the residuary trust funds 
after giving effect to the gift of those various sums? 

... If the words of the will are rationally capable 
of two constructions, and one of them results in an 
intestacy and the other does not, one should prefer the 
latter construction. Turning to the will, in the earlier 
part of it there is a direction to pay a number of lega¬ 
cies of small amounts. These legacies rank in priority 
to those directed to be paid out of the residuary trust 
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fund, and the will, therefore, discloses a rational inten¬ 
tion not requiring that the latter set of legacies should 
be treated as substantive parts of the residuary trust 
fund. Next, in the case of four of the second set of 
legacies the sum referred to is a sum of cash called 
‘part of such residuary trust fund.’ It is not a pro¬ 
portionate share. It is not a specific part. In sub¬ 
stance, these sums come ‘out of’ the residuary trust 
fund. . . . the nature of the trusts affecting the second 
set of legacies is such that it was possible from the 
first that there might be a failure owing to one of the 
tenants for life not having children . . . 

What is the fair way, having regard to these mat¬ 
ters, to read this will? Should it be read as meaning 
that the testatrix set about dividing the residuary es¬ 
tate into different parts, one of which she called ‘re¬ 
mainder ’, or as meaning that the remainder was the 
whole subject to the subtraction of certain funds so 
far as might be required for certain specified pur¬ 
poses? In my opinion, the latter way is correct. Hold¬ 
ing that view, I find that the sum in question passed 
under the final gift to H. D. Nourse and is now pay¬ 
able to his executor.’’ 

In the case at bar, it is clear that under the will any and 
all lapsed legacies are to pass to the four named residuary 
beneficiaries. Paragraph 9 specifically includes “any lega¬ 
cies hereinbefore bequeathed with may lapse”. Following 
paragraph 9(e), and after all specific and general legacies, 
testatrix again provided for inclusion of lapsed legacies: 

And the balance, if any, of my estate so held in 
trust, including such of the foregoing legacies as shall 
have lapsed, I give, etc. (to four named beneficiaries). 

Appellants contend that this inclusion of lapsed legacies 
applies only to those bequeathed hv paragraph 9(e). This 
interpretation is too narrow and reads into the words of 
testatrix a limitation not intended. 

A similar question of construction arose in Aitken v. 
Sharp , 93 N. J. Eq. 336, 115 AtL 912. By paragraph Sec- 
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ond of the will, testatrix gave certain general and specific 
legacies. Paragraph Third provided: 

4 ‘All the rest, residue and remainder of my estate, 
real and personal, wheresoever situate, thus including 
lapsed legacies, I wish divided into four equal por- 
tions. ,, 

Testatrix then proceeded in paragraphs Fourth through 
Sixth to give certain portions of those shares to named 
individuals one of whom predeceased testatrix. In holding 
against the contention that this lapsed portion descended 
as intestate property, the court said: 

“ft is argued that this language, (i.e. ‘including 
lapsed legacies’) is applicable only to the general and 
specific legacies in the second paragraph mentioned. 
I think this interpretation is too narrow. She does 
not say that these words are applicable to the legacies 
theretofore given, but refers to legacies generally, and 
this language is broad enough to include all the lega¬ 
cies given in her will. ,, 

We submit that this construction is required by the words 
of the will in this case, and appellants’ claim is without 
merit. 

Lest we be accused of oversimplification, however, and in 
the event the court deems the cited language to be incon¬ 
clusive, we submit further that the remaining language of 
the will supports the same conclusion. 

No authority need be cited for the propositions that the 
intent of the testatrix must be gathered from the four cor¬ 
ners of the instrument as a whole; that there is a strong 
presumption against an intention to die intestate as to any 
property; that an intention to include in a general residu¬ 
ary clause is presumed unless a purpose to exclude clearly 
appears. 

The first paragraph of the will recites an intention to 
dispose of “all property and estate.” Paragraphs 5 and 6 
provide for the corpus of trust funds to fall into the re- 
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siduum. Paragraph 9 includes lapsed legacies specifically. 
Paragraph 9(a) makes no reference to the remainder of 
the trust fund thereby provided for the obvious reason that 
it was never taken out of the residue as ultimately be¬ 
queathed. As stated in Clement v. Whittaker, 225 Fed. 
211, 218: 

“In the absence of any intention to exclude there¬ 
from, a general residuary clause carries all reversion¬ 
ary interests.” 

To the same effect is the decision of the lower court in Na¬ 
tional Savings and Trust Co. v. Bailey, 41 F. Supp. 871. 
Accordingly, the remainder, after the life of Anna Mason 
Coit, is encompassed in the true residue of the estate to 
the same extent as the corpus of the trusts established by 
paragraphs 5 and 6 as to which no question is raised. So 
also was the bequest to Lord Beresford in paragraph 9(c), 
if held to have lapsed. The language of paragraph 9(e) 
“the balance of said residuary estate” would include the 
bequest of 9(c) because, never having been removed from 
the residuary estate, it would remain in the “balance” 
thereof. 

Further awareness of the possibility of intestacy and 
the fixed desire to avoid it, is shown by the last clause of 
paragraph Fourth of the second codicil dated June 19,1939, 
where provision is again made for inclusion of lapsed lega¬ 
cies in the residuum. 

As further evidencing an intention not to die intestate 
as to any property, the latter part of paragraph 9(e), the 
last granting clause of the will, above referred to, namely: 

“And the balance, if any, of my estate so held in 
trust, including such of the foregoing legacies as shall 
have lapsed ...” 

clearly is intended to include anything that might remain. 
Appellants would construe “the balance of my estate so 
held in trust” as limited and to apply to the trust set up 
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in 9(e) and they refer to the numbering of the paragraphs 
as significant. If it has any significance, it is that all of 
the trusts, except those provided in paragraphs 5 and 6 are 
included in one paragraph numbered 9. If the above lan¬ 
guage “my estate so held in trust’’ was intended to refer 
to the one trust -set up by 9(e), it would have been more 
natural and rational to have numbered the latter para¬ 
graph “10”. 

In Matter of Hayes, 263 N. Y. 219, 118 N. E. 716, testa¬ 
trix provided in one paragraph of the will as follows: 

“V(a) From the fund above mentioned in charge 
of the Boston Safe Deposit and Trust Company, I de¬ 
sire my executor ... to administer (two annuities) 

(b) (A pecuniary bequest) 

(c) (A pecuniary bequest) 

(d) Any remainder after these bequests have been 
made, I leave to Arthur Garfield Hayes to use at his 
discretion in promoting the ends of justice.” 

The will contained no other residuary clause. The court 
said (pg. 223): 

“The question presented is whether in the mechan¬ 
ical process of paragraphing and numbering the para¬ 
graphs of the will, there is evidenced an intent on the 
part of the testatrix to limit the effect of clause (d) to 
the fund mentioned in V(a). The holding that such an 
intent is evidenced by the numbering and designation 
of the paragraphs of the will is to assume an intent on 
the part of the testatrix to leave a large portion of her 
estate undisposed of by will.” 


Holding that the words of V(d) were intended to em¬ 
brace the entire residue of the estate, the court said (pg. 
224): 

“The fact that she made bequests to certain next of 
kin indicates that such provision was all that she in¬ 
tended that they should receive of her estate. To per¬ 
mit them to share to a greater extent as next of kin 
in her estate would be contrary to her intent as ex- 
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pressed in the will, and would intend to defeat rather 
than further the ‘obvious wishes’ of testatrix.” 

In the case at bar, bequests were made to the next of kin. 
Mrs. Bunker received certain tangible effects. Mrs. Hill 
was bequeathed $1.00. Mrs. Coit was the life beneficiary 
of a trust of $50,000.00. This was a clear indication that 
this was “all that she intended that they should take of 
her estate.” The construction for which appellants con¬ 
tend would “defeat rather than further the ‘obvious 
wishes’ of testatrix,” and it should be rejected. 

The reasonable construction of the will as a whole, and 
the only one in harmony with testatrix’ clear intent, is that 
there is only one true residuary clause, namely, the last 
granting clause in paragraph 9(e). The other references 
to “rest, residue and remainder” and “the balance of said 
residuary estate” were clearly for the purpose of estab¬ 
lishing the priority of the bequests and not to limit in any 
way the rights of the ultimate beneficiaries who must be 
considered as general residuary legatees entitled to any 
and all lapsed legacies. Wetmore v. New York Institution 
for the Blind, et al., supra. 

In In re Eidlitz ’ Estate, 82 N. Y. S. (2d) 690, testator left 
his entire estate in trust for his wife, and upon and after 
her death $50,000 was to be paid to each of three brothers, 
if living, and, it not, to their issue. The balance was left 
to several charities. One of the brothers having died with¬ 
out issue, the question arose as to whether the bequest to 
him passed as intestate property or to the named charities. 

The court refers to the general rule announced in Wright 
v. Wright, supra, and the further rule that the principles 
there announced must give way in the face of a contrary 
intention on the part of testator. In ascertaining this in¬ 
tention the court uses language in all respects applicable 
to the instant case: 

“The will evinces deceased’s awareness that he was 
disposing of a very substantial estate. He declares in 
terms at its introductory paragraph that he is making 
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a disposition of his “entire estate.” The will dis¬ 
closes careful draftsmanship and it must be assumed 
that deceased and the draftsman understood it to make 
disposition of the entire estate. Deceased’s testamen¬ 
tary scheme shows that he had the major primary pur¬ 
pose to provide for his wife while she lived and the 
major secondary purpose to give most of his fortune 
to charity upon her death. The provisions for his col¬ 
laterals, considered in the light of his large estate, are 
merely token provisions. This will, when properly 
understood, does not say that out of the fund held in 
trust at the date of his wife’s death charity was to get 
the whole less $ 150,000 . On the contrary his instru¬ 
ment says the charity is to get the whole unless his 
brothers or their issue respectively qualify to take the 
$50,000 each. So understood, the gift to charity is of 
the trust capital less only the effective legacies to the 
brothers or their issue. Matter of Zollikoffer’s Estate, 
157 Misc. 837, 284 N.Y.S. 901 ... ” 

In In re Zollikoffer’s Estate, 157 Misc. 837, 284 N. Y. S. 
901, the thirteenth paragraph of decedent’s will left “the 
rest and residue” of his estate to his widow for life and 
whatever was left after her death was to be paid over to 
certain legatees. One of these legacies lapsed because the 
legatee did not hold a certain position at the time of tes¬ 
tator’s death, as required by the bequest. The fourteenth 
paragraph gave the “rest, residue and remainder of such 
proceeds” to a certain niece and nephews. The question 
was whether the lapsed legacy passed under paragraph 
fourteen or as intestate property,—almost the identical 
question in the instant case. 

The opinion refers to the general rule that where the 
lapsed legacy was intended to be a part of the residue, it 
passes as intestate property, and refers to Wright v. 
Wright, swpra, and Matter of Woolley, supra, both of which 
are strongly relied upon by appellants. The court then 
states, page 904: 

“The courts have said that the technical rules above 
' stated are reluctantly enforced when tokens are not at 
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hand to suggest an opposite intent.” ( Oliver v. Wells, 
254 N.Y. 451, 173 N.E. 676, decided by the same court 
that heard Wright v. Wright, supra.) 


“The use of the words ‘rest, residue and remainder’ 
in the fourteenth paragraph was unnecessary. By 
their use he meant a gift of the balance of * such pro - 
ceeds’ undisposed of at the death of his wife, after 
payment of the money legacies mentioned in the thir¬ 
teenth paragraph of the will. 

“ ... If the draftsman had omitted the words ‘of 
such proceeds ’ in the fourteenth paragraph of the will, 
we would have had a true residue, and the failing gift 
would have been deposited in and become a part of the 
residuary bequest. Either way, it appears, the nephews 
and niece get all. 

The general rules for construction of residuary clauses 
are stated in In re Vanderbilt’s Estate, 236 N. Y. S. 316, 
321, as follows: 

“The authorities have given full effect to a residu¬ 
al clause in order to avoid intestacy or to prevent a 
disposition which would pass by operation of law in¬ 
stead of by command of the testator. The courts, even 
where the language of the clause is ambiguous, will 
give it a broad, rather than a restricted, interpreta¬ 
tion, so as to include in the residue every undisposed-of 
part of the estate, and this, whether by lapsed legacies, 
invalid dispositions, omissions or other accident. (Cit¬ 
ing cases) 

The residuary clause of a will must ordinarily be 
construed to make a final disposition of the estate, and 
the residuum of the property is such part as is not 
disposed of by the preceding provisions of the instru¬ 
ment. Its purpose is to make a final and complete dis¬ 
tribution after the particular gifts have been satisfied. 
... It operates to transfer to the residuary legatee 
such portion of his property as the testator has not 
perfectly disposed of ... It conveys, not only undis¬ 
posed-of absolute benefits, but also undisposed-of in¬ 
terest or income. A general residuary clause carries 
every interest not otherwise given, whether known or 
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unknown, immediate or remote, unless it is manifestly 
excluded. The intention to include is presumed and 
the purpose to exclude must clearly appear from other 
parts of the will, or the residuary legatee will take_” 

From the foregoing it is clear that whether treated as 
a question of law or one of fact, the bequest provided by 
paragraph 9(c), if held to have lapsed, passed to the four 
named residuary legatees. Consequently, appellants have 
no interest therein, and have no standing to complain of 
the ruling below. 


n. 

The Bequest Made by Paragraph 9(c) of Decedent’s Will 
Established a Valid Trust. 

Paragraph 9 of the will devised and bequeathed the resi¬ 
due to trustees for the purposes thereafter specified, one 
of which is set forth in paragraph 9(c) as follows: 

“To pay to Lord Hugh Beresford . . . the sum of 
Twenty Thousand Dollars ($20,000.00) with the re¬ 
quest that he invest and reinvest the fund during his 
life and the net income therefrom to use for the care 

of the graves in the churchyard of the_Church_; 

and also for the care and upkeep of the said ... Church 
. . . ; and with the further request that he make pro¬ 
vision in his will or otherwise during his life for the 
investment and reinvestment of a sum of the same 
amount and the use of the income for the purposes 
mentioned as long as is possible under the laws of the 
Kingdom of Great Britain and Ireland.” 

Appellants contend that this language constituted an 
outright bequest to Lord Hugh Beresford which lapsed 
upon his death prior to that of testatrix. This contention 
is based on the claim that the word “request” as twice used 
in said paragraph was entirely precatory and did not cre¬ 
ate a valid and enforceable trust. 
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In Colton v. Colton, 127 U. S. 300 ; 32 L. Ed 138, testator 
provided: 

“I give and bequeath to my said wife, Ellen M. Col¬ 
ton, all of the estate real and personal, of which I shall 
die seised, possessed or entitled to. I recommend to 
her the care and protection of my mother and sister, 
and request her to make such gift and provision for 
them as in her judgment will be best.” (Emphasis sup¬ 
plied.) 

Bills were filed by the mother and sister alleging that noth¬ 
ing had been paid to them; that they were in need; that 
prior to his death testator had contributed to their sup¬ 
port; and seeking appropriate relief. The question pre¬ 
sented was whether the widow took the whole estate abso¬ 
lutely or charged with an enforceable trust. In concluding 
that an enforceable trust was created for the benefit of the 
mother and sister, the Court said: 

“The existing state of the law on this question as 
received in England, and generally followed in the 
courts of the several States of this Union, is well stated 
by Gray, Ch. J., in Hess v. Singler, 114 Mass. 56, 59, 
as follows: 1 It is a settled doctrine of courts of chan¬ 
cery that a devise or bequest to one person, accom¬ 
panied by words expressing a wish, entreaty, or rec¬ 
ommendation that he will apply it to the benefit of 
others, may be held to create a trust, if the subject and 
the objects are sufficiently certain. Some of the ear¬ 
lier English decisions had a tendency to give to this 
doctrine the weight of an arbitrary rule of construc¬ 
tion. But by the later cases in this, as in all other 
questions of the interpretation of wills, the intention 
of the testator, as gathered from the whole will, con¬ 
trols the court; in order to create a trust, it must ap¬ 
pear that the words were intended by the testator to 
be imperative; and when property is given absolutely 
and without restriction, a trust is not to be lightly 
imposed, upon were words of recommendation and 
confidence . 9 

In the previous case of Warner v. Bates, 98 Mass. 
274, Chief Justice Bigelow vindicated the soundness 
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and the value of this rule in the following commentary. 
He said: ‘The criticisms which have been applied to 
this rule by text writers and in judicial opinions will 
be found to rest mainly on its applications in particu¬ 
lar cases, and not to involve a doubt of the correctness 
of the rule itself as a sound principle of construction. 
Indeed, we cannot understand the force or validity of 
the objections urged against it if care is taken to keep 
it in subordination to the primary and cardinal rule 
that the intent of the testator is to govern, and to ap¬ 
ply it only where the creation of a trust will clearly 
subserve that intent. It may sometimes be difficult to 
gather that intent, and there is always a tendency to 
construe words as obligatory in furtherance of a result 
which accords with a plain moral duty on the part of 
a devisee or legatee, and with what it may be supposed 
the testator would do if he could control his action. 
But difficulties of this nature, which are inherent in 
the subject-matter, can always be readily overcome by 
bearing in mind, and rigidly applying in all such cases, 
the test that to create a trust it must clearly appear 
that the testator intended to govern and control the 
conduct of the party to whom the language of the will 
is addressed, and did not design it as an expression or 
indication of that which the testator thought would be 
a reasonable exercise of a discretion which he intended 
to repose in the legatee or devisee. If the objects of 
the supposed trust are certain and definite; if the prop¬ 
erty to which it is to attach is clearly pointed out; if 
the relations and situation of the testator and the sup¬ 
posed cestuis que trust are such as to indicate a strong 
interest and motive on the part of the testator in mak¬ 
ing them partakers of his bounty; and above all, if the 
recommendatory or precatory clause is so expressed 
as to warrant the inference that it was designed to be 
peremptory on the donee, the just and reasonable in¬ 
terpretation is that a trust is created, which is obliga¬ 
tory and can be enforced in equity against the trustee 
by those in whose behalf the beneficial use of the gift 
was intended. * ” 

• • • 
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Referring to the will, the Court said: 

“ # • • The fact of a gift and provision is presup¬ 
posed, and stands on its own ground. Her judgment 
is not invoked as to that. The only ambiguity, in re¬ 
spect to whether there shall be a gift and provision or 
not, resides in the single word “request.” Does that 
mean a wish of the testator which he intended to be 
fulfilled out of the means which he had furnished to 
make it effectual, or does it mean a posthumous peti¬ 
tion which the testator understood himself as address¬ 
ing to the favor and good will of his sole legatee?” 


It is an error to suppose that the word “request” 
necessarily imports an option to refuse, and excludes 
the idea of obedience as corresponding duty. If a tes¬ 
tator requests his executor to pay a given sum to a 
particular person, the legacy would be complete and 
recoverable. According to its context and manifest 
use, an expression of desire or wish will often be 
equivalent to a positive direction, where that is the 
evident purpose and meaning of the testator; as where 
a testator desired that all of his just debts, and those 
of a firm for which he was not liable, should be paid 
as soon as convenient after his decease, it was con¬ 
strued to operate as a legacy in favor of the creditors 
of the latter. Burt v. Herron, 66 Pa. 400. And in such 
a case as the present it would be but natural for the 
testator to suppose that a request which, in its terms, 
implied no alternative, addressed to his widow and 
principal legatee, would be understood and obeyed as 
strictly as though it were couched in the language of 
direction and command. In such a case, according to 
the phrase of Lord Loughborough in Malim v. Keigley, 
2 Yes. Jr. 333, 529, ‘the mode is only civility.’ 

See also Russell v. U. S. Trust Co. of Hew York , 127 Fed. 
445. 

Appellants, in their brief, page 31, refer to decedent’s 
intentions as to paragraph 9(c) stating: 

She had several alternatives: create an express 
trust, leave Hie money outright to the Church for per- 
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petual care, or leave her husband’s relative, Lord 
Hugh Beresford, some money, relying on him, in his 
discretion, to find a way to accomplish her wishes. She 
adopted the latter method . . . 

Appellees agree that this was the effect of the paragraph 
in question. Testatrix gave the money to Lord Beresford 
for a certain announced purpose “relying on him, in his 
discretion, to find a way to accomplish her wishes.” The 
only discretion conferred was as “to the way” the end 
was to be achieved. As stated in Colton v. Colton, supra, 
page 318, 

The substance of the bequest was his own; the form 
of it, shaped only by the declared purpose of his 
bounty, he was willing to leave to the judgment of his 
wife. The alternative that such discretion should as¬ 
sume the power to disappoint his dispositions evi¬ 
dently was not present in his thoughts, as it is not 
implied in his words. 

The crucial question is always “What did testatrix in¬ 
tend?” Certainly she did not intend an outright gift by 
paragraph 9(c). She had already bequeathed certain fam¬ 
ily heirlooms to Lord Beresford, (Joint Appendix 17 and 
19) and by 9(c) obviously intended to provide for the care 
of the graves, graveyard and church of her first husband’s 
family. She did not intend that the plan should endure 
only for the life of Lord Beresford, because she instructed 
him to take steps to perpetuate the care as long as possible. 
True, she used the word “request” but, as said in Colton 
v. Colton, supra, “the mode is only civility.” Especially 
where the individual can not be or has not been consulted 
beforehand, it is not unusual for a testator to avoid harshly 
mandatory terms in setting forth wishes that require the 
action and effort of another. c'. 
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Further indicating decedent’s true intention is the fact 
that the bequest was not outright to Lord Beresford from 
her estate but was to be paid to him by her trustees “with 
the request that he invest, etc.”, i.e. the trustees were to 
request that the money be used as indicated when they paid 
it over. Could they have safely paid it had they knowledge 
that the legatee planned to use it for his personal needs in 
derogation of the wishes of testatrix? We think not. Pay¬ 
ment would have been conditioned on proper use, the me¬ 
chanics of the use being left to Lord Beresford’s discre¬ 
tion. 

Moreover, it seems obvious that the exact language used 
and means adopted by testatrix undoubtedly resulted from 
lack of knowledge of the laws and customs of England and 
Ireland regarding such trusts. In that circumstance, what 
better method could be devised to make certain that the 
trust would be effectively and efficiently established? Lord 
Beresford had the same family ties. He was a citizen and 
resident of Ireland and could be relied on to see that the 
best arrangements were made. Any specific arrangement 
provided by will might have contravened the laws involved 
or involved expense out of proportion to the corpus of the 
trust. 

Considered from all angles, the intention of the testatrix 
seems clear, namely, the establishment of a fund for the 
purposes announced and not the making of an outright be¬ 
quest together with a “posthumous petition.” 

Conclusion. 

The intention of testatrix, as drawn from the language 
of her will, was to create an enforceable trust for the care 
of the graves, graveyard, churchyard and church specified. 

Even if the will is not so construed, and if the bequest 
made in paragraph 9(c) is held to have lapsed, appellants 
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cannot complain, since the lapsed legacy passed to the four 
named residuary legatees. 

The judgment should be affirmed. 

Respectfully submitted, 

Louis M. Denit, 

A. Leckie Cox, 

Attorneys far Appellees Lord William 
Beresford and The Marchioness of 
Waterford, Executors and Trustees of 
the Estate of Lord William Beresford, 
Deceased, and the Protestant Episcopal 
Church at Stradbally. 

Brandenbubg & Brandenburg, 

Of Counsel. 
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At the outset it should be noted that there is one 
statement in appellants’ statement of facts which is in¬ 
correct. Appellants’ brief states that testatrix’s Will 
and the second and third Codicils each recite that tes¬ 
tatrix was “a resident of New Rochelle, Westchester 
County, New York” (Appellants’ Brief 3). From this 
appellants argue (Appellants’ Brief 37) that testatrix 
was a resident of New York at the time of the execution 
of her Will and the two Codicils and that accordingly 
consideration should be given to the New York law in 
the interpretation of her Will. Of course, it would not 
necessarily follow that the testatrix was a resident of or 
domiciled in New York even if she had recited in her 
Will and the two Codicils that she was a resident of 
New York. 

The fact of the matter is that neither the Will nor the 
Codicils mentioned the word “resident.” They did 
state that she was “of New Rochelle, Westchester 
County, New York” (App. 14, 33, 37). Although the 
word “resident” is not mentioned, the word “resi¬ 
dence” is used in paragraph 10 of her Will. In that 
paragraph she refers to her real estate as “including 
my residence at 1602 20th Street, N. W., Washington, 
D. C.” (App. 26) and “my property known as ‘Tor- 
cora’ at Davenport Neck, New Rochelle, County of 
Westchester, New York,” (App. 26). In paragraph 
3 of her Will she refers to “the property known as 
‘Greenplains,’ Matthews County, Virginia,” (App. 
16). 

The complaint alleged that the testatrix “late a resi¬ 
dent of the District of Columbia, departed this life 
therein on or about the 2nd day of March, 1945” (App. 
6). The appellants’ answer filed in the court below 
denied that the testatrix was a resident of the District 
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of Columbia at the time of her death but made no alle¬ 
gation as to her residence or domicile at the time of 
making the Will and Codicils (App. 41). Subsequently, 
the appellants filed in the court below a stipulation that 
the testatrix was resident and domiciled in the District 
of Columbia at the time of her death (App. 59). 

This correction is made in the interest of accuracy. 
Appellants not having alleged or established domicile 
in New York at the time of making the Will and Codi¬ 
cils cannot now argue that the testatrix was domiciled 
there at such times. However, the point is not of any 
great importance because, as will be pointed out in this 
brief, it is, of course, the intention of the testatrix 
which governs and her intention as indicated in the 
Will is sufficient to dispose of the questions raised by 
the appellants. 

By paragraph 9(e) of her Will the testatrix left her 
final residuary estate to four charities in equal shares. 
These appellees are two of the four charities and, to¬ 
gether, are entitled to one-half of the final residuary 
estate. The questions presented on the appeal are as 
follows: 

(a) Whether the principal of the $50,000 fund 
mentioned in paragraph 9(a) of the Will passed 
to the four charities under paragraph 9(e) of the 
Will as a part of the final residuary estate or 
whether the principal of this fund passed to the 
next of kin as intestate property. The Will origi¬ 
nally fixed the amount of the fund at $75,000, but 
this was reduced by paragraph Fifth of the sec¬ 
ond Codicil to $50,000 (App. 23,36). Anna Mason 
Coit, the life beneficiary of this fund, survived the 
testatrix, but died on February 6, 1946 (App. 6). 
The lower court held that the fund passed to the 
four charities under paragraph 9(e) (App. 60,61). 
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(b) Whether the provisions of paragraph 9(c) 
of the Will created a valid trust or was an out¬ 
right bequest which lapsed by reason of the death 
of the named donee prior to that of the testatrix. 
The lower court held the provisions of paragraph 
9(c) created a valid trust (App. 61). 

(c) If it be held that by paragraph 9(c) of the 
Will no valid trust was created and, accordingly, 
the bequest lapsed because of the death of the 
named donee prior to the death of the testatrix, the 
further question presented is whether the amount 
of this bequest of $20,000 passed to the final resi¬ 
duary legatees or passed to the next of kin as in¬ 
testate property. 

These appellees contend that the lower court’s deci¬ 
sion as to the fund mentioned in paragraph 9(a) of 
the Will was correct, make no contention as to the in¬ 
validity of the trust under paragraph 9(c) of the Will, 
and contend that if this court decides that paragraph 
9(c) of the Will did not create a valid trust, the $20,000 
involved passed to the final residuary legatees under 
paragraph 9(e) of the Will and not to the next of kin 
as intestate property. 

SUMMARY OF ARGUMENT 

I. As to both paragraphs 9(a) and 9(c) of the Will 
there is a strong presumption against intestacy be¬ 
cause of the general presumption of the law against 
intestacy and certain express provisions of the Will. 

The general presumption against intestacy is well 
established in this jurisdiction and this general pre¬ 
sumption is greatly strengthened by express provisions 
of the Will. The testatrix expressly stated that she in- 
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tended to dispose of all of her property. She substan¬ 
tially disinherited the appellants, her next of kin, and 
expressly provided that one of the appellants should 
only receive One Dollar. It is clear from her Will that 
the primary objects of her bounty were the four chari¬ 
ties, two of which are these appellees. 

II. Argument in regard to the fund mentioned in 
paragraph 9(a) of the Will. 

(a) The direction in paragraph 9(a) to the trus¬ 
tees to set aside from the residuary estate in a 
separate fund property of a value of $50,000 did 
not operate to take out of the residuary estate the 
remainder interest in the principal of this fund. 
In directing that such fund be 44 set aside” from 
the residuary estate and the income therefrom 
paid to the life beneficiary the testatrix did nothing 
more than indicate a convenient method of arriv¬ 
ing at the amount of income to be paid the life 
beneficiary. This did not remove the $50,000 fund 
from the residue but merely furnished the mechan¬ 
ics for arriving at the amount to be paid the life 
beneficiary semi-annually. 

The phrase 44 balance of said residuary estate” 
as used in paragraph 9(e) of the Will is suffici¬ 
ently broad to pick up the remainder interest in 
the corpus of the $50,000 trust fund directed to be 
set aside from the residuary estate under para¬ 
graph 9(a). By the provisions of paragraphs 5 
and 6 of her Will the testatrix in effect expressly 
directed that this phrase be considered sufficiently 
broad to pick up the remainder interest in the cor¬ 
pus of the trust'funds. 

The construction that 9(e) picks up and dis¬ 
poses of the remainder interest in the principal of 
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the $50,000 fund is consistent with the testatrix’s 
awareness of remainders and her direction that at 
least one of the appellants receive only One Dollar. 

(b) Paragraph 9(a) presents no case for appli¬ 
cation of the technical rule of law relied upon by 
appellants to the effect that when a legacy within 
the residuary estate lapses the residuary clause 
does not dispose of such lapsed legacy. In the first 
place, no “lapse” in the true sense of that word is 
involved here. The testatrix has not attempted 
any disposition which has failed. Moreover, the 
decisions cited by the appellants in support of the 
rule are only to the effect that when the Will makes 
an outright gift of a specified fraction or dollar 
amount of the residuary estate and such gift fails 
a subsequent gift of the residue of the residuary 
estate is a gift of only what is left after taking out 
the prior gift which failed. Here paragraph 9(a) 
did not make an outright gift of $50,000. It only 
made a gift of the income from $50,000 for life. As 
there was nothing taking the remainder interest in 
the $50,000 fund out of the residuary estate it re¬ 
mained in the residuary estate. 

Even when a case is presented for a possible ap¬ 
plication of the rule relied upon by the appellants 
the courts recognize that it is a technical one and 
should only be applied when tokens are not at hand 
to suggest an opposite intention. Far more than 
mere tokens are at hand here to suggest an opposite 
intention. The entire Will of the testatrix shows, 
as we have stated, that the primary objects of her 
bounty were not her next of kin but certain named 
charities. To apply the rule relied upon by the 
appellants would benefit the former at the expense 
of the latter. 
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If additional reason is needed for showing that 
the rule relied on does not apply it may be found 
in the fact that paragraph 9(e) is the true, fiua l 
residuary clause. When viewed as such there is no 
lapse in the final residuary clause as paragraph 
9(a) preceded it. 

(c) The rule of the decision in George Washing¬ 
ton University v. Riggs National Bank, 66 App. 
D.C. 389, 88 F. 2d 771 (1936) does not apply. That 
case involved a residuary bequest to four named 
charities. One of the charities was incapable of 
taking and the narrow question presented was 
whether the share of that one should be divided 
among the remaining charities or would pass as 
intestate property. The court held that the re¬ 
maining three charities did not take. Had one of 
the four charities mentioned in paragraph 9(e) 
been found to be incapable of taking we might have 
had a case for the application of the rule of the 
George Washington University decision, supra, as 
we would then have had a lapse of a legacy in the 
true final residuary clause. This is net the case 
presented and consequently the George Washing¬ 
ton University decision cannot possibly apply. 
But, even if we were to overlook this fundamental 
difference, the George Washington University de¬ 
cision still should not be applied where the Will, as 
in our case, clearly shows an intent to disinherit 
next of kin. 

III. Argument in regard to the fund mentioned in 
paragraph 9(c) of the Will: 

(a) If it be held that paragraph 9(c) did not 
create a valid trust, the legacy under 9(c) is a 
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lapsed legacy as the legatee predeceased the testa¬ 
trix. As such it is expressly included as a part of 
the property distributable to the four final resi¬ 
duary legatees by the language at the end of para¬ 
graph 9(e), which expressly includes “such of the 
foregoing legacies as shall have lapsed.” There is 
nothing to indicate that this language is intended 
to be limited in its application to the legacies im¬ 
mediately preceding this language. In the ab¬ 
sence of any such limitation the literal meaning of 
the language used is that it picks up any of the 
foregoing legacies mentioned in paragraph 9 which 
may have lapsed. This construction is consistent 
with the known intentions of the testatrix and a 
more narrow, limited construction is inconsistent 
with such known intentions. 

(b) Paragraph 9(e) of the Will is the final resi¬ 
duary clause. In accordance with Section 19-110 
of the District of Columbia Code (1940 Ed.) the 
final residuary clause picks up the legacy which 
lapsed under paragraph 9(c) unless a contrary in¬ 
tention appears from the Will. No such contrary 
intention appears here. On the contrary, it is ap¬ 
parent that this is precisely what the testatrix in¬ 
tended. 

(c) The rule of the decision in George Wash¬ 
ington University v. Riggs National Bank, supra , 
does not apply. As we have indicated above, that 
decision applies only to lapses in the true final re¬ 
siduary clause, and furthermore should not be ap¬ 
plied in the face of an intent to disinherit next of 
kin. 
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ARGUMENT 

L 

As to Both Paragraphs 9(a) and 9(c) of the Will 
There Is a Strong Presumption Against Intes¬ 
tacy Because of the General Presumption of 
Law Against Intestacy and Certain Express 
Provisions of the Will. 

It is, of course, well settled that the law prefers a 
construction of a will which prevents partial intestacy 
to one which permits it. Thus in Kenaday v. Sinnott, 
179 U.S. 606, 616 (1900), the Supreme Court in a case 
going to it from the Court of Appeals of the District of 
Columbia said: 

4 ‘The cardinal rule is that the intention of the 
testator expressed in his will, or clearly deducible 
therefrom, must prevail, if consistent with the 
rules of law. And another familiar rule is that 
the law prefers a construction which will prevent 
a partial intestacy to one which will permit it, if 
such a construction may be reasonably given. And 
in principle this must be so when it is contended 
that the executor takes merely for next of kin 
claiming as distributees of an alleged undisposed 
of residue.” 

In Fairclaw v. Forrest, 76 U.S. App. D.C. 197, 203, 
130 F. 2d 829 (1942) this Court stated the rule as fol¬ 
lows: 


“In determining whether the property of a tes¬ 
tator passes by his will there is a presumption that 
he did not intend to die intestate, which is greatly 
strengthened by words of general description in 
the residuary clause.” 



10 


And in Kennedy v. Alexander, 21 App. D.C. 424, 434 
(1903) the Court said: 

“Every testator in the making of his will is sup¬ 
posed to intend to dispose of his entire estate, and 
the presumption is against his intention to die in¬ 
testate as to any part of it, unless such intention is 
plainly expressed or necessarily implied.” 

See also Presbrey v. Simpson, 53 App. D.C. 358, 359, 
290 Fed. 333 (1923). 

The testatrix buttressed this general rule of con¬ 
struction by specific language in her Will. Thus, in 
the opening paragraph of her Will, she states: 

“...., intending hereby to dispose of all property 
and estate, real and personal, which I now own or 
may hereafter acquire ....” (App. 14) 

An examination of the entire Will discloses that the 
primary objects of the testatrix’s bounty were her hus¬ 
band for his life and on his death the four charities 
named at the end of paragraph 9(e). 

The testatrix’s appraised personal estate amounted 
to approximately $1,800,000 (App. 6). 

By paragraph 1 of her Will the testatrix exercised a 
power of appointment over property worth approxi¬ 
mately $80,000 in favor of the four charities named in 
the last paragraph of paragraph 9(e) (App. 14). By 
paragraphs 4 and 7 of her Will, as modified and supple¬ 
mented by the second and third Codicils to her Will the 
testatrix provided for cash legacies of $131,000 (App. 
18, 21, 22, 35, 38, 40). Of these cash bequests, $8,000 
represented a cash bequest of $4,000 apiece to each of 
these appellees, which are two of the four charities 
named in the last paragraph of paragraph 9(e) of the 
Will (App. 21, 22, 26). 
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By paragraphs 5 and 6 of the Will, as modified by 
the second and third Codicils, she gave the income from 
funds aggregating $150,000 to two beneficiaries, other 
than her husband and the four charities named in para¬ 
graph 9(e) of her Will, for the lives of such benefici¬ 
aries (App. 20,21,34,39). 

By paragraph 9(a) of her Will, as modified by the 
second Codicil, she gave the income from a $50,000 fund 
to a beneficiary, other than the four charities named 
in paragraph 9(e), for the life of such beneficiary 
(App. 23, 36). By paragraph 9(c) of her Will, she 
attempted to dispose of a $20,000 fund for the benefit 
of a charity, other than the four charities named in 
paragraph 9(e) (App. 23, 24). By paragraph 9(d) of 
her Will, she gave a fund of $50,000 to beneficiaries 
other than the four charities named at the end of para¬ 
graph 9(e) (App. 24). 

By paragraph 9(e) of her Will, she directed that the 
income from the balance of her residuary estate be 
paid to her husband for life. She further directed that 
on his death, or upon her death should he predecease 
her (as he did), that cash legacies of $70,000 should be 
paid and the balance of the estate so held in trust should 
be distributed to the four charities named at the end 
of paragraph 9(e) (App. 24, 25). Also by paragraph 
3 of her Will, she left real estate known as “Green- 
plains” to her husband (App. 16). 

When the size of the estate is considered in relation 
to the dispositions of her estate described above, it is 
apparent that the four charities named at the end of 
paragraph 9(e) are the primary objects of the testa¬ 
trix’s bounty, subject to placing the bulk of her estate 
in trust for her husband for life should he survive her. 
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More important than any of the f oregoing, the testa¬ 
trix expressly indicated an intention that her next of kin 
should not receive anything of any subsantial value. 
Thus, she left her first cousin, appellant Mildred Cald¬ 
well Hill, the sum of One Dollar (App. 18,4). She left 
her cousin, appellant Eleanor Caldwell Bunker, a few 
pieces of furniture (App. 18,4). She left a ring to the 
wife of her cousin, appellant John EL Mason 1 (App. 
17). She left John H. Mason nothing. She left her 
cousin, Anna Mason Coit, the mother of appellant Ed¬ 
ward W. Coit, the income for life from a fund of 
$50,000, but did not leave her or her son the principal of 
such fund (App. 23, 36). 

Should this Court hold that there is an intestacy as 
to either the fund described in paragraph 9(a) of the 
Will or the fund described in paragraph 9(c) of the 
Will the result will be that the appellant Mtildred Cald¬ 
well Hill will receive a substantial amount of prop¬ 
erty, notwithstanding the express direction of the tes¬ 
tatrix that she receive only One Dollar. Also the result 
will be that her next of kin, whom she intended should 
receive nothing of any substantial value, will receive 
property of a substantial value in preference to the 
four charities which she intended to be the primary 
objects of her bounty after the death of her husband. 

1 John H. Mason is referred to as “John H. Mason’’ in the com¬ 
plaint (App. 4), the Will (App. 17), his answer to the complaint 
(App. 41, 43), the judgment of the Court below (App. 60) and for 
the first tune is referred to as “John M. Mason’* in the notice 
of appeal (App. 62). 
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II. 

Argument in Regard to the Fund Mentioned in 
Paragraph 9(a) of the Will 

This section of the brief is addressed to the matter 

* 

of the proper distribution under the Will of the $50,000 
fund mentioned in paragraph 9(a) of the Will. 

(a) THE DIRECTION IN PAEAGRAPH 5(a) TO THE TRUSTEES TO 
SET ASIDE FROM THE RESIDUARY ESTATE IN A SEPARATE 
FUND PROPERTY OF A VALUE OF $50,000 DID NOT OPERATE 
TO TAKE OUT OF THE RESIDUARY ESTATE THE REMAINDER 
INTEREST IN THE PRINCIPAL OF THIS FUND. PARAGRAPH 
9(e) OF THE WILL PICKS UP THE REMAINDER INTEREST IN 
THE PRINCIPAL OF THIS FUND AND OPERATES TO TRANS¬ 
FER IT TO THE FOUR CHARITIES NAMED AT THE END OF 
PARAGRAPH 5(e). 

All interests of whatever nature in the property com¬ 
prising the fund mentioned in paragraph 9(a) of the 
Will were devised and bequeathed to the trustees in 
trust by the opening paragraph of paragraph 9 of the 
Will. This paragraph, and subparagraphs (a) and 
(e) of paragraph 9 of the Will are set out below: 

“9. All the rest, residue and remainder of my 
estate, both real and personal, including any lega¬ 
cies hereinbefore bequeathed which may lapse, I 
give, devise and bequeath to my husband, John 
Rutherfoord, Charles Hill Jones, and the said The 
Washington Loan and Trust Company, as trustees, 
the successors or survivors of them, for the per¬ 
sons, purposes, objects and uses and with the pow¬ 
ers and duties, including in part, management, con¬ 
trol, investment, reinvestment and sale thereof, and 
subject to the terms, conditions, limitations and 
expirations of the trusts as hereinafter specified 
viz: 


“(a) The trustees shall set aside from said 
residuary estate, in a separate fund, money or 
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property in the principal amount of Seventy-five 
Thousand Dollars ($75,000.00) and shall continue 
to hold in trust, invest and reinvest and sell the 
same for the benefit of my cousin Anna Mason 
Coit, of Chestnut Hill, Pennsylvania, and shall 
pay over to her the net income therefrom semi¬ 
annually so long as she shall live ; 3 

******* 

“(e) The said trustees shall set aside the bal¬ 
ance of said residuary estate in a separate fund 
and shall continue to hold in trust, invest and rein¬ 
vest and sell the same, for the benefit of my hus¬ 
band John Rutherfoord, and shall pay over to him 
the net income therefrom quarter-yearly so long as 
he shall live and at his death, or in case he shall 
predecease me, I direct that the balance of said 
residuary estate, together with any accrued income 
thereon, shall be distributed by said trustees, the 
successor or survivor of them, in the following 
manner: 

[Here follow cash legacies aggregating $70,000.] 

“And the balance, if any, of my estate so held in 
trust, including such of the foregoing legacies as 
shall have lapsed, I give, devise and bequeath, and 
direct my said trustees to transfer, convey, deliver 
and pay over to the four institutions and for the 
purposes hereinbefore named in Paragraph 1 
hereof, in equal shares as follows, to wit: 

“One-quarter thereof to the Trustees of the 
Masonic Hall and Asylum Fund, State of New 
York; 

“One-quarter thereof to the Right Worshipful 
Grand Lodge of the Most Ancient & Honorable 
Fraternity of Free and Accepted Masons of 
Pennsylvania and Masonic Jurisdiction There- 


2 The amount of $75,000.00 appearing above was changed by 
codicil to $50,000.00 (App. 36). 
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unto Belonging, Broad and Filbert Streets, Phila¬ 
delphia, Pennsylvania; 

“One-quarter thereof to The Children’s Sea¬ 
shore House for Invalid- Children, Atlantic City, 
New Jersey; 

“And the remaining one-quarter thereof to Sea¬ 
men’s Church Institute, of Philadelphia, Penn¬ 
sylvania.” (App. 22-26) 

The opening paragraph of paragraph 9 of the Will, 
which is quoted above, is what operated to transfer all 
interests in the property comprising this trust fund to 
the trustees. 

The direction to “set aside from said residuary es¬ 
tate, in a separate fund, money or property” in the 
principal amount of $50,000, to continue to hold it in 
trust and to pay the income therefrom to Anna Mason 
Coit for so long as she shall live did not amount to a 
devise or bequest to anyone of the remainder interest 
in the principal of the fund so set aside. The remainder 
interest remained where it had been put by the opening 
paragraph of paragraph 9 of the Will, which is in the 
residuary estate. 

By using the language “set aside” the testatrix was 
doing nothing more than indicating a convenient 
method of arriving at the amount of income to be paid 
to Anna Mason Coit during her life and rendering to 
her a businesslike report of the administration of the 
fund. She could have provided for a fixed amount of 
income annually to her. Instead of doing this she di¬ 
rected that a fund be “set aside” and its income paid 
to her for life. This did not remove the $50,000 from 
the residue, but merely furnished the mechanics for 
arriving at the amount to be paid to Anna Mason Coit 
semi-annually during her lifetime. 
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Strikingly similar language was so interpreted in 
In re Carson’s Estate, 130 Pa. S. 133, 196 Atl. 527 
(1938). 

There the testator’s Will, in effect created two resi¬ 
dues. With respect to the first residue he left the resi¬ 
due of his estate to trustees and directed them to pay 
certain annuities to his wife, a brother and a sister. He 
then directed his trustees “to set apart as many sums 
of $20,000 as I shall leave nephews and nieces surviving 
me” and to pay the net income from each of said sums 
of $20,000 “in each and every year from the time of my 
decease unto the said nephews and nieces for and dur¬ 
ing all the term of their natural lives respectively.” He 
then directed that upon the death of any of the nephews 
or nieces, leaving issue, the sum of $20,000 was to be 
paid to such issue, per stirpes. He did not specifically 
provide what would happen in the event that a niece or 
nephew should survive him, but die leaving no issue. 

He then created a second residue by directing his 
trustees to hold the rest, residue and remainder of his 
estate in trust for the benefit of a college. 

One of the nephews and two of the nieces, having sur¬ 
vived the testator, received the income from their 
$20,000 funds for some time and then died leaving no 
issue. It was contended by the next of kin of the tes¬ 
tator that there was an intestacy as to the remainder 
interests in the $20,000 funds mentioned, and was con¬ 
tended by the residuary legatee that the remainder in¬ 
terests passed to it The court held there was no in¬ 
testacy and that the remainder interests did pass to the 
residuary legatee. In its opinion the court said at pp. 
529,530 of 196 AtL: 

“We are all of the opinion that by the plain lan¬ 
guage of this testament, without the necessity of 
resorting to any technical rules of construction, the 
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testator expressed his intention that the final or 
secondary residuary estate should be held in trust 
for Carson College for Orphan Girls and that each 
of the three sums of approximately $20,000 finally 
became a part of such secondary residuary estate 
by reason of the failure of issue.” 

******* 

“A construction which will avoid an intestacy is 
always preferred, if such result can be reached by 
any fair interpretation of the will. The intention 
of the residuary clause is to pass the whole estate 
and prevent any part of it from coming under the 
intestate laws. Even ‘when the language of a 
residuary clause is ambiguous, the courts lean 
towards a broad, rather than a narrow, construc¬ 
tion, in order to avoid intestacy.’ ” 

******* 

“... In brief, the theory of the appellant is that 
these different sums of $20,000 were ‘set apart’, 
that is, carved out of the trust estate, and ceased 
to be a part thereof and were absolutely removed 
therefrom, so that, when the beneficiary who had 
been receiving a life income therefrom died, there 
occurred ‘a partial failure of the residue’ (Kerr v. 
Dougherty, 79 N. Y. 327; Davis v. Davis, 62 Ohio 
St. 411, 57 N. E. 317, 78 Am. St. Rep. 725; Gray’s 
Estate, 147 Pa. 67,23 A. 205), and, since no specific 
provision was made to meet the eventuality of fail¬ 
ure of issue the testator died intestate as to those 
principal sums.” 

******* 

“. . . The testator discloses by his testament an 
intention to give to his wife and closest relatives 
an annuity or fixed sum unaffected by fluctuations 
in income so far as that result was possible. As he 
reaches out farther, he planned that those less 
closely related to him should not have an annuity 
but an income on a fixed principal, whatever that 
income should be, but not more than was earned by 
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a definite part of his capital. We must, from a 
reading of the will, also assume that he had the as¬ 
sistance of competent counsel who appreciated the 
necessity for taking into consideration the account¬ 
ing problems that would be presented. So, when 
the testator spoke of setting apart sums of $20,000 
for that purpose, it amounted to no more than a 
convenient method of arriving at the amount to he 
paid each and rendering a businesslike report as 
to each interest. This did not remove the funds 
from the primary residue hut merely furnished the 
mechanics for accomplishing his purpose.” 

As the direction to set aside a fund does not operate 
to take the remainder interest in the principal of the 
fund out of the residuary estate, the language of para¬ 
graph 9(e) quoted above, which picks up the “balance 
of said residuary estate”, includes the remainder inter¬ 
est in the principal of the $50,000 fund and it thus 
passes to the four charities. 

The words “balance of said residuary estate” as used 
in paragraph 9(e) of the Will are sufficiently broad to 
pick up the remainder interest in the fund in which 
Anna Mason Coit was given a life interest. In this con¬ 
nection it should be noted that “balance” is a word 
which is used as a synonym for “remainder”. Thus, 
Webster's International Dictionary, (2d Ed.), gives 
“the remainder” as one of the definitions of “balance”. 
This dictionary also gives the word “balance” as one 
of the synonyms of “remainder”. 

Also in In re Bricker’s Estate, 335 Pa. 300, 6 A. 2d 
905, 906 (1939) the court stated that “balance” is the 
vernacular for the legal phrase, “rest, residue and re¬ 
mainder,” saying: 

“A residuary clause is one which covers all of the 
estate not disposed of after providing for debts 
and particular legacies and devises. No technical 
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mode of expression is necessary to constitute such 
a clause. ‘Balance’ is the vernacular for the legal 
phrase ‘rest, residue and remainder’.” 

Moreover, it is apparent from the express provisions 
of paragraphs 5 and 6 of the Will, as modified by the 
Second and Third Codicils, that the testatrix consid¬ 
ered the words “balance of said residuary estate” to be 
broad enough to pick up a remainder interest in the 
principal of a trust fund. Thus, by paragraphs 5 and 
6 of her Will, as modified by the Second and Third Co¬ 
dicils, the testatrix created trust funds for the benefit 
of named life beneficiaries and expressly provided that 
upon the death of the life beneficiary: 

“. . . the corpus of the trust fund and accrued in¬ 
come thereon shall fall into and become a part of 
the residuum of my estate, and as such be distrib¬ 
utable as hereinafter set forth;” (App. 20, 21, 34, 
39). 

By this direction the testatrix obviously meant that the 
words “balance of said residuary estate” as used in 
paragraph 9(e) would pick up the remainder interest 
in the principal of these trust funds. If the language 
be interpreted as not sufficiently broad to pick up such 
remainder interests the testatrix’s express direction 
that the remainder interest in the corpus of these funds 
should “become a part of the residuum of my estate, 
and as such be distributable as hereinafter set forth” 
would be meaningless. If, however, the language be 
interpreted as sufficiently broad to pick up such re¬ 
mainder interests, why should it not be broad enough 
also to pick up the remainder interest in the fund set 
up in paragraph 9(a) of the Will? 

The appellants argue that there is no apparent expla¬ 
nation for the failure of the testatrix to provide for the 
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distribution on the death of Mrs. Coit of the principal 
of the trust created by paragraph 9(a) (Appellants’ 
Brief 14). The explanation is simple. The direction 
to set aside the $50,000 fund did not take the remainder 
interest in the principal of the fund out of the residu¬ 
ary estate. Such remainder interest remained in the 
residuary estate and paragraph 9(e) picked it up by 
referring to the “balance of said residuary estate.” 
Consequently it was not necessary to spell out a specific 
provision for distribution of the remainder interest in 
the principal of this fund as paragraph 9(e) provided 
for its distribution. 

The testatrix was well aware of the existence of re¬ 
mainders in the corpus of trust funds created by her. 
In paragraph 9(d) of the Will the trustees were di¬ 
rected to set aside $50,000 and to pay the income there¬ 
from to a named beneficiary for life and were directed 
further that upon the death of that beneficiary, or 
should that beneficiary predecease the testatrix, the 
corpus of the trust fund should go to another benefici¬ 
ary, who is not a residuary legatee (App. 24). Also in 
paragraphs 5 and 6 of her Will, as modified by the Sec¬ 
ond and Third Codicils, the testatrix created two $75,- 
000 trusts, directed her trustees to pay the income from 
the trust funds to certain named beneficiaries for life 
and specifically provided for the disposition of the re¬ 
mainder interest in the corpus of the trust funds after 
the death of such life tenants. (App. 20, 21, 34, 39). 

In the light of her awareness of the remainder inter¬ 
ests in the corpus of trust funds it taxes the imagina¬ 
tion to assume that the testatrix suddenly ignored the 
existence of a remainder in the corpus of the fund men¬ 
tioned in paragraph 9(a). Such an assumption be¬ 
comes even more unwarranted when we consider that 
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the testatrix’s husband, John Rutherfoord, might have 
survived her. She had provided for this contingency 
by giving him a life income from an unlimited amount 
in paragraph 9(e). It can hardly be supposed that she 
intended her substantially disinherited next of kin 
(and particularly the one to whom she left One Dollar) 
to take the remainder interest in the principal of the 
$50,000 trust fund rather than to allow it to produce 
income for her husband. 

(b) PABAGBAPH 9(a) PRESENTS NO CASE FOB APPLICATION OF 
THE TECHNICAL BULE OF LAW BELIED UPON BY APPEL¬ 
LANTS TO THE EFFECT THAT WHEN A LEGACY WITHIN A 
BESIDUABY ESTATE LAPSES THE BESIDUABY CLAUSE DOES 
NOT DISPOSE OF SUCH LAPSED LEGACY . 

The appellants cite a number of decisions as holding 
that “an undisposed of bequest or lapsed legacy of a 
part of the residuary estate passed as intestate prop¬ 
erty and did not augment the share of any other residu¬ 
ary legatee.” (Appellants Brief, 19-29). All of these 
cases involve residuary clauses by which the testator 
made outright dispositions of a specified fraction or dol¬ 
lar amount of the residuary estate and which outright 
dispositions failed. They stand generally for the prop¬ 
osition that when an outright gift of a part of the resid¬ 
uary estate has been made, a subsequent gift of the resi¬ 
due of the residuary estate is a gift of only what is left 
after taking out the prior gift Here paragraph 9(a) 
does not make an outright gift of $50,000. It makes a 
gift of only the right to the income from $50,000 for the 
life of the named beneficiary. Consequently the sub¬ 
sequent gift of the residuary estate in paragraph 9(e) 
is a gift of what is left after taking out the right to the 
income from the fund for the life of the named bene¬ 
ficiary. What is left is the remainder interest in the 
principal of this fund. This remained in the residuary 
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estate where it was placed by the opening paragraph of 
paragraph 9 of the Will. As it remained in the residu¬ 
ary estate it passes under paragraph 9(e) of the Will. 

Moreover, even when a case is presented where the 
rule relied upon by the appellants might be applied, the 
courts recognize that the rule is a technical one and 
only apply it when tokens are not at hand to suggest an 
opposite intention. Thus, in speaking of the rule of 
Wright v. Wright, 225 N. Y. 329; 122 N. E. 213 (1919), 
cited by appellants as the leading New York case (Ap¬ 
pellants’ Brief 20), Cardozo, C. J., said in Oliver v. 
Wells, 254 N. Y. 451; 173 N. E. 676, 678 (1930) : 

“There is indeed a technical rule, reluctantly en¬ 
forced by courts when tokens are not at hand to 
suggest an opposite intention, that a gift of ‘a resi¬ 
due of a residue’ is not to be augmented by the 
lapse of another gift out of the general residuum. 

! Wright v. Wright, 225 N. Y. 329, 340; 122 N. E. 
213.” 

To the same effect, see In re Zollikoffer’s Estate, 284 
N. Y. S. 901, 904 (1936), and In re Eidlitz 9 Estate, 82 

N. Y. S. (2d) 690, 692 (1948). 

Here, as has been pointed out above, there is ample 

indication in the Will that the testatrix intended that 
the remainder interest in the principal of the $50,000 
fund pass under paragraph 9(e) and not to her sub¬ 
stantially disinherited next of ldn. 

In In re Zimmerman’s Estate, 122 Neb. 812, 241 N. 
W. 553 (1932) the Nebraska Supreme Court considered 
the effect of a will provision disinheriting next of kin 
upon the rule that lapsed bequests in a residuary clause 
go by intestacy. In that case the testator gave to cer¬ 
tain named children $5.00 each and gave the rest, resi¬ 
due and remainder of his estate to two named sons. 
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One of these named sons predeceased the testator. The 
court held that the surviving son should take the entire 
residue, including the share of the deceased son. It con¬ 
sidered the gifts of $5.00 to certain named children as 
evidencing the testator’s intention that they should 
receive so much and no more. The court did not com¬ 
mit itself one way or the other as to the so-called rule 
concerning lapsed bequests in a residuary clause, point¬ 
ing out that, even if it followed such rule, its view of the 
will under consideration would put the case under an 
exception to it. Accordingly, in our case the Will pro¬ 
visions substantially disinheriting the next of kin con¬ 
stitute a most compelling 44 token” against application 
of the general rule. 

Even in Wright v. Wright, supra, the New York 
Court of Appeals indicated its reluctance to follow the 
rule and indicated that there was no logical reason for 
the rule. Thus in that case the Court called attention 
to the fact that it is a familiar rule that a general resid¬ 
uary clause will include and be applicable to lapsed 
legacies. It then said, at page 217 of 122 N. E.: 

“While, however, this is the general rule in respect 
of residuary clauses, it is not the rule in respect of 
a residuary clause where the legacy which has 
failed and lapsed was intended to be a disposition 
of part of the residue. In such a case, on failure 
of the intended legacy of part of the residuum, the 
part as to which disposition has failed will go as in 
case of intestacy and the residuum passing under 
the residuary clause will not be augmented by a 
‘residue of a residue’. The reason for this distin- 
tion in most cases is not very apparent, satisfac¬ 
tory, or convincing.” 

The loose expression “there can be no residue of a 
residue” frequently found in cases dealing with lapses 
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in residuary clauses lias no applicability to our situa¬ 
tion. If that expression is to be slavishly followed in 
every case, regardless of whether a lapse is involved, we 
must reach the inevitable conclusion that the final be¬ 
quest of the balance of the residuary estate by the testa¬ 
trix here was automatically incapable of passing any¬ 
thing whatsoever. By virtue of the introductory para¬ 
graph of paragraph 9, all of the undisposed residue of 
the testatrix’s estate passed into a preliminary residu¬ 
ary clause. Consequently to hold that there can never 
be a residue of a residue would mean that no excess of 
assets whatsoever could pass by the ultimate residuary 
clause. Such a construction would be manifestly ab¬ 
surd. 

If additional reason be needed to establish that the 
rule contended for by appellants has no application 
here, it will be found in the fact that the true final 
residuary clause in the Will of the testatrix is the last 
paragraph of paragraph 9(e). 

By the opening paragraph of paragraph 9(e) the 
trustees are directed to set aside the balance of said 
residuary estate in a separate fund and to “continue” 
to hold it in trust for the benefit of the testatrix’s hus¬ 
band and to pay over to him the income for so long as 
he lives and upon his death, or in the case he shall pre¬ 
decease the testatrix (as he did) to pay the cash lega¬ 
cies of $70,000. By the final paragraph of 9(e) the trus¬ 
tees are directed to distribute the “balance, if any, of 
my estate so held in trust, incuding such of the fore¬ 
going legacies as shall have lapsed”, to the four named 
charities. This provides for the final ultimate distribu¬ 
tion of what remains in the residuary estate and as 
such is the true final residuary clause. 

Treating the last paragraph of paragraph 9(e) as 
the true final residuary clause results in there being no 
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failure, partial or otherwise, in paragraph 9(e) as par¬ 
agraph 9(a) preceded 9(e). In re Carson's Estate, 
supra, involved a somewhat similar situation in that 
there were two residuary clauses. In that case the court 
said at page 531 of 196 AtL: 

“... There was no failure, partial or otherwise, in 
the final residue either by reason of subsequent 
happenings, incapacity to take, or attempted ille¬ 
gal devise or bequest. The provisions of the will 
for the benefit of nieces and nephews formed no 
part of the final residue and, as a result, the prin¬ 
ciple of Gray’s Estate, supra, had no application. 
The flaw in appellant’s logic is due to a failure to 
distinguish between the two residues. ...” 

(c) THE DECISION IN GEOEGE WASHINGTON UNIVEESITY v. RIGGS 
NATIONAL BANK, 66 App. D. C. 389, 88 F. 2d 771 (1936) DOES NOT 
APPLY. 

At this point the case of George Washington Uni¬ 
versity v. Riggs National Bank, 66 App. D. C. 389, 
88 F. 2d 771 (1936) should be mentioned. In that 
case the testator gave the residue of his estate 
in equal shares to four named charities. One of 
the four charities could not take because of the 
provisions of section 19-202 of the District of Co¬ 
lumbia Code (1940 Ed.) in regard to bequests to 
religious organizations. The narrow question pre¬ 
sented was whether the remaining three charities took 
the one-fourth share which the religious organization 
could not take, or whether there was an intestacy as to 
such one-fourth share. The court held that there was 
an intestacy as to the one-fourth share and that it could 
not be divided among the three charities. Clearly that 
is not the question involved here. Had one of the four 
charities which are the final residuary legatees here 
been found to he incapable of taking we might have had 
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a case for the application of the principle of the George 
Washington case and the other cases cited in the brief 
for the appellants. We would then have had a lapse of 
a legacy in the final residuary clause. Here we have 
no lapse at all and certainly no lapse in the true final 
residuary clause. For these reasons, as well as the re¬ 
fusal of at least one court to apply the rule in the face 
of an express direction disinheriting next of kin, the 
decision in George Washington University v. Riggs 
National Bank, supra, does not apply. See In re Zim¬ 
merman's Estate, supra. 


in. 

Argument in Regard to the Fund Mentioned in 
Paragraph 9(c) of the Well 

This section of the brief is addressed to the matter 
of the proper distribution of the $20,000 fund men¬ 
tioned in paragraph 9(c) of the Will. As has been 
indicated earlier in this brief, the lower court held that 
this paragraph of the Will created a valid trust. These 
appellees make no contention as to the correctness of 
this decision, but do contend that if this court decides 
that paragraph 9(c) of the Will did not create a valid 
trust the $20,000 fund passes to the final residuary leg¬ 
atees under paragraph 9(e) of the Will and not to the 
next of kin as intestate property. 

The argument under section I of this brief to the 
effect that there is a strong presumption against intes¬ 
tacy because of the general presumption of law against 
intestacy and certain express provisions of the Will ap¬ 
plies with equal force to paragraph 9(c) of the Will, 
and in the interest of brevity will not be repeated here. 
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(a) IF IT BE HELD THAT PABAGBAFH 9(c) DID HOT CBEATE A 
VALID TBUST THE LEGACY UNDEB 9(c) IS A LAPSED LEGACY 
AS THE LEGATEE PBEDECEASED THE TESTATBIX. AS SUCH 
IT IS EXPBESSLY INCLUDED AS A PAST OF THE PBOPEBTY 
DISTBIBUTABLE TO THE FOUB FINAL BESIDUABY LEGATEES 
BY THE LANGUAGE AT THE END OF PABAGBAPH 9(e). 

By paragraph 9(c) of the Will the testatrix left 
$20,000 to Lord Beresford with the request that he use 
the income for the care of the graves in a certain 
churchyard in Ireland, and especially certain lots 
where members of his family were buried, and also for 
the care and upkeep of the church named, and with a 
further request that he make provision in his will, or 
otherwise during his life, for the investment and rein¬ 
vestment of a sum of the same amount and the use of 
the income for the same purposes as long as is possible 
under the laws of the Kingdom of Great Britain and 
Ireland (App. 23, 24). Lord Beresford predeceased 
the testatrix (App. 9). Should this court decide that 
paragraph 9(c) did not create a valid trust the bequest 
to Lord Beresford under 9(c) lapsed because of his 
death prior to that of the testatrix. The further ques¬ 
tion would then arise as to whether such lapsed legacy 
passes under 9(e) or should be distributed as intestate 
property. 

By paragraph 9(e) of the Will the testatrix directed 
her trustees to set aside the balance of her residuary 
estate in a separate fund for the benefit of her husband 
and to pay over to him the net income therefrom quar¬ 
ter-yearly so long as he shall live and at his death, or 
in case he predeceased her (as he did) they were di¬ 
rected to pay certain cash legacies aggregating $70,000 
out of the balance of said residuary estate and para¬ 
graph 9(e) then specifically provided: 
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“And the balance, if any, of my estate so held 
in trust, including such of the foregoing legacies 
as shall have lapsed, I give, devise and bequeath, 


to the four charities named at the end of paragraph 
9(e). 

Appellants argue that the words “including such of 
the foregoing legacies as shall have lapsed” are limited 
in their application to the legacies immediately pre¬ 
ceding this language in subparagraph (e). However, 
the Will does not state that such a limited construction 
should be given to these words, and in the absence of 
any such limitation their literal meaning is that they 
pick up any of the foregoing legacies mentioned in par¬ 
agraph 9 which may have lapsed. Consequently, they 
pick up the legacy mentioned in paragraph 9(c) if it 
lapsed. 

No logical reason is suggested for an intention on the 
part of the testatrix to give these words such a narrow 
meaning as is contended for by appellants. On the 
other hand, by giving these words their literal meaning 
so as to pick up all of the foregoing legacies in para¬ 
graph 9 as shall have lapsed, a construction is placed 
upon the Will which is consistent with the express 
wishes of the testatrix to dispose of all of her property 
and to leave only One Dollar to the appellant, Mildred 
Caldwell Hill. 

(b) PARAGRAPH 9(e) OF THE WILL IS THE FINAL RESIDUARY 
CLAUSE. IN ACCORDANCE WITH SECTION 19-110 OF THE DIS¬ 
TRICT OF COLUMBIA CODE (1940 ED.) THE FINAL RESIDUARY 
CLAUSE PICKS UP THE LEGACY WHICH LAPSED UNDER PARA¬ 
GRAPH 9(e). 

Should the express reference in paragraph 9(e) to 
“such of the foregoing legacies as shall have lapsed” be 
not considered sufficient to pick up the lapse under par- 
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agraph 9(c) nevertheless if the last paragraph of para¬ 
graph 9(e) is viewed in its true light as a final residu¬ 
ary clause section 19-110 of the District of Columbia 
Code (1940 Ed.) operates to include in the final residu¬ 
ary clause a legacy which lapsed under 9(c). We shall 
not repeat the reasons heretofore set out why the last 
paragraph of paragraph 9(e) is the true final residu¬ 
ary clause. 

Paragraph 9 of the Will actually consists of a num¬ 
ber of dispositive clauses which are followed by a gen¬ 
eral residuary clause which disposes of the final residue 
of the estate. Thus, paragraph 9(a) gives a beneficiary 
a right to the income for life from a $50,000 fund; para¬ 
graph 9(b) disposes of the right to the income and the 
corpus of a fund of $50,000; paragraph 9(c) if it be 
considered to be a lapsed legacy, amounted to an at¬ 
tempt to dispose of a $20,000 fund; paragraph 9(d) 
disposes of the right to the income and the principal 
of a $50,000 fund; the opening paragraph of paragraph 
9(e) places the residue of the estate in trust for the 
benefit of the testatrix’s husband for life and directs 
that on his death, or upon her death in the event he 
should predecease her, cash legacies of $70,000 are to 
be paid; and then at the end of paragraph 9(e) is found 
the general residuary clause which disposes of the final 
residuary estate. 

Section 19-110 of the District of Columbia Code 
(1940 Ed.) provides as follows: 

“. . . . Unless a contrary intention appear by the 
will, such property as shall be comprised in any 
devise or bequest in such will which shall fail or 
be void or otherwise incapable of taking effect shall 
be deemed included in the residuary devise or be¬ 
quest, if any, contained in such will. ,, 
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Under the express provisions of this statute, unless a 
contrary intention appears in the Will, the true final 
residuary clause operates to pick up any lapsed legacy 
under 9(c). Certainly no contrary intention appears 
in the Will. 

(c) THE DECISION IN GEORGE WASHINGTON UNIVERSITY v. 
RIGGS NATIONAL BANK, 66 App. D. C. 389, 88 F. 8d 771 (1936) 
DOES NOT APPLY. 

Such a lapse as the one described would fall outside 
of the exception created by the George Washington 
University case, supra, inasmuch as it is not a lapse 
in the final residuary clause which embraces “the bal¬ 
ance, if any, of my estate so held in trust.” And, as we 
have pointed out above, it would fall outside of that 
exception for the further reason that to hold otherwise 
would do violence to the testatrix’s intent to substan¬ 
tially disinherit her next of kin. See In re Zimmer¬ 
man* s Estate, supra . 


IY. 

Conclusion 

In conclusion it should be noted that the testatrix 
probably considered that her Will would be given a 
practical common sense interpretation, and its con¬ 
struction should be approached with this in mind. It 
it not likely that she considered her intention would 
be determined by applying narrow, technical rules of 
law imported from New York or, for that matter, any 
narrow technical rule. 

It is submitted that a practical common sense con¬ 
struction of the Will, when read in its entirety, requires 
that the court hold that there was no intestacy with re¬ 
spect to the remainder interest in the principal of the 
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fund mentioned in paragraph 9(a), that such remain¬ 
der interest passed to the four charities under para¬ 
graph 9(e) and that, if the provisions of paragraph 
9(c) be held to be an invalid trust and consequently a 
lapsed legacy, such lapsed legacy is picked up by the 
provision of paragraph 9(e) and passes to the four 
named charities. 

Respectfully submitted, 

Fontaine C. Bradley, 

H. Marshall Peter, 

Union Trust Building, 
Washington 5, D. C. 
Attorneys for Appellees , 

The Children’s Seashore House 
for Invalid Children 


and 

Seamen's Church Institute of 
Philadelphia 
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Foe the District of Columbia Circuit 


No. 10,285 


Eleanor Caldwell Bunker, et al., Appellants , 

vs. 

Charles Hill Jones and The Washington Loan and Trust 
Company, a corporation, as executors of the will of 
Helen M. B. Rutherfoord, deceased, et al., Appellees. 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE TRUSTEES OF THE 
MASONIC HALL AND ASYLUM FUND, 

A CORPORATION 


COUNTER-STATEMENT OF THE CASE 

This proceeding was brought by the executors of the 
will of Helen M. B. Rutherfoord, deceased, for a construc¬ 
tion of certain provisions of the wilL 

After the hearing in the court below, Judge Schweinhaut 
filed a memorandum opinion (App. 58), following which a 
judgment was entered construing the will and instructing 
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the executors, inter alia, that by paragraph 9 (a) of the 
will, as amended by paragraph Fifth of the second codicil, 
the testatrix created a life estate in the sum of $50,000 
for the benefit of Anna Mason Coit, and that on her death 
the corpus of the fund became distributable to the four 
charitable institutions named as residuary legatees under 
the final residuary clause contained in paragraph 9 (e) 
of the will, of which this appellee is one (App. 60-61). 

This judgment also construed the Lord Hugh Beresford 
bequest under paragraph 9 (c) of the will as creating a 
valid charitable trust, and by an earlier judgment (App. 
55-5S), paragraph 9 (b) of the will was construed as 
vesting the remainder of another $50,000 fund in the 
annuitant, Jack Beresford, payable to him when and if he 
reaches the age of thirty-five years. 

Appellants contend that the testatrix died intestate as 
to the remainder of the $50,000 fund set aside for the 
benefit of Anna Mason Coit during her lifetime, and that 
the $20,000 bequest to Lord Hugh Beresford lapsed by rea¬ 
son of his death prior to the death of the testatrix and 
likewise became intestate property. 

Therefore, insofar as this appellee is concerned, the 
question presented is whether the court below properly 
held that Anna Mason Coit, who survived the testatrix, 
took an equitable life estate in the $50,000 fund set aside 
for her benefit, and that the undisposed of remainder 
passed to the four charitable institutions named as resi¬ 
duary legatees under the final residuary clause of para¬ 
graph 9 (e) of the will. 

This appellee makes no contention with respect to 
whether the bequest to Lord Hugh Beresford under para¬ 
graph 9 (c) of the will is valid or lapsed, but in the 
event this court should find that the court below erred in 
construing this paragraph, a further question will arise as 
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to whether this bequest also passes to the four charitable 
institutions named as residuary legatees under the final 
residuary' clause of paragraph 9 (e) of the will or whether 
it should be distributed as intestate property. 

SUMMARY OF ARGUMENT 

1. An analysis of the will, particularly paragraph 9 } 
leads to the conclusion that there is but one true general 
residuary clause and that the four charitable institutions 
named at the end of paragraph 9 are the only true general 
residuary legatees (App. 25-26). 

It is clear that by paragraph 9 (a) of the will and by 
item Fifth of the second codicil the testatrix disposed of 
only an equitable life estate in the $50,000 fund thereby 
directed to be set aside for the benefit of Anna Mason 
Coit, and that the testatrix made no disposition of the 
remainder. Therefore, this undisposed of remainder 
passed to the four charitable institutions under the final 
residuary clause in paragraph 9 (e) which reads (App. 
25): 

And the balance, if any, of my estate so held in trust, 
including such of the foregoing legacies as shall have 
lapsed, I give, devise and bequeath, and direct my 
said trustees to transfer, convey, deliver and pay over 
to the four institutions . . . 

2. Assuming the whole of paragraph 9 to be the resi¬ 
duary clause, nevertheless this remainder passed to the 
four charitable institutions inasmuch as the testatrix made 
no attempt to dispose of it and it never left the residuary 
estate. Therefore, it was a part of the “balance” of the 
estate distributable under the foregoing provision. 

3. The testatrix intended that this remainder should 
be distributed as a part of the residuary estate. This in¬ 
tent is shown (a) by the fact that she made no attempt 
to dispose of it, (b) by repetition of the same bequest 
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in item Fifth of the second codicil, executed over three 
years later, with no attempt to dispose of it, (c) by her 
direction that the fund should merely be “set aside,’’ as 
distinguished from paid over, delivered, or words of like 
import, and (d) by ample evidence in the will itself that 
the testatrix knew how to dispose of remainders where 
she so intended. 

4. If this court should decide that the $20,000 bequest 
to Lord Hugh Beresford under paragraph 9 (c) of the, 
will either lapsed or is invalid, then this bequest likewise 
becomes distributable to the four charitable institutions 
under the final residuary clause. This clause expressly 
includes “such of the foregoing legacies as shall have 
lapsed,” but even if not included in this phrase, this be¬ 
quest would be distributable as part of the residuary 
estate under Title 19, Section 110 of the D. C. Code. 

ARGUMENT 

I. 

There Is No Intestacy, Inasmuch as the Remainder of the 
Anna Mason Coit Bequest Passed Under the Finsd 
Residuary Clause of the Will. 

By paragraph 9 of her will the testatrix gave all the 
rest, residue and remainder of her estate to her trustees, 
and by paragraph 9 (a) she directed (App. 23): 

The trustees shall set aside from said residuary es¬ 
tate, in a separate fund, money or property in the 
principal amount of Seventy-five Thousand Dollars 
($75,000.00) and shall continue to hold in trust, invest 
and reinvest and sell the same for the benefit of my 
cousin Anna Mason Coit, of Chestnut Hill , Pennsyl¬ 
vania, and shall pay over to her the net income there¬ 
from semi-annually so long as she shall live; . . . 

The second codicil to her will was executed over three 
years later and contains the following provision (App. 
36): 
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Fifth. I have in snb-paragraph (a) of the Ninth 
paragraph of my said last will and testament, directed 
the trustees therein named to set aside from my resi¬ 
duary estate, in a separate fund, money or property 
in the principal amount of seventy-five thousand dol¬ 
lars ($75,000), to be held by my said trustees, in¬ 
vested and reinvested with power of sale, for the 
benefit of my cousin, Anna Mason Coit, of Chestnut 
Hill, Pennsylvania, and that my said trustees shall 
pay over to her the net income therefrom semi-an¬ 
nually as long as she shall live. I wish and do 
hereby reduce the amount set forth in said sub-para¬ 
graph (a) of the Ninth paragraph of my said last will 
and testament from seventy-five thousand dollars 
($75,000) to fifty thousand dollars ($50,000), and direct 
that the said latter sum shall be set aside as set forth 
in said sub-paragraph (a) of the Ninth paragraph of 
my said last will and testament by my said trustees 
therein named and referred to, in and upon the same 
trusts as set forth in said sub-paragraph (a), for 
the benefit of my said cousin, Anna Mason Coit, with 
full power in said trustees of management, investment 
and reinvestment, and the sale of any such investment 
and reinvestment, and the net income therefrom to be 
paid in semi-annual installments to my said cousin, 
Anna Mason Coit, for and during the term of her 
natural life. 

From these provisions it is clear (1) that the testatrix 
intended Anna Mason Coit to have only an equitable life 
estate in the $50,000 fund to be set aside by the trustees 
for her benefit, and (2) that the testatrix neither made nor 
attempted to make any disposition of the remainder of 
the fund upon Mrs. Coit’s death, which occurred almost a 
year after the death of testatrix (App. 6). 

The only theory upon which appellants would be en¬ 
titled to the remainder of this fund is that the testatrix 
died intestate with respect thereto, and a determination 
of the validity of their arguments on this point depends 
upon an analysis of paragraph 9 of the will in which the 
testatrix deals with her residuary estate. 
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A first reading of this paragraph may give the impres¬ 
sion that testatrix’ “residuary estate,” in the technical 
sense of that term, consists of all the rest, residue and 
remainder of her estate after satisfaction of the bequests 
contained in paragraphs 1 through S of her will. However, 
by paragraph 9 the testatrix directs that her trustees shall 
“set aside” or “pay” various legacies aggregating $195,- 
000 and distribute the “ balance” to various legatees to 
the extent of $70,000 (her husband having predeceased 
her) and then , finally, she gives “the balance” of her estate 
so held in trust to the four charitable institutions (App. 
22-26). 

What, then, is the true residuary clause of the will? As 
said in Schouler on Wills, Executors and Administrators 
(6 Ed. 1923) v. 2, sec. 1143, p. 1306: 

However, such words as ‘rest/ ‘residue/ ‘remainder/ 
are not indispensible to a residuary bequest of per¬ 
sonal estate; but in various instances words and ex¬ 
pressions quite informal have been given this effect, 
out of regard to the testator’s obvious intention, as 
no particular mode of expression is necessary, but 
the residue will pass by a gift of the ‘entire balance’ 
of the estate, . . . 

From the provisions of paragraph 9 of her will it is 
apparent that testatrix intended to make certain specific 
dispositions of her estate to the legatees named therein, 
and that the four charitable institutions were to take all 
that remained, regardless of the amount and whether it 
consisted of real or personal property or both. Therefore, 
the only true general residuary clause is that part of para¬ 
graph 9 (e) which reads: 

And the balance, if any, of my estate so held in trust, 
i including such of the foregoing legacies as shall have 
lapsed, I give, devise and bequeath, and direct my 
said trustees to transfer, convey, deliver and pay 
over to the four institutions and for the purposes 
hereinbefore named in paragraph 1 hereof, in equal 
shares. . . . 


/ 
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and the only general residuary legatees under this will 
are the four charitable institutions therein named. 

In Thompson on Wills (3 Ed. 1947), sec. 255, p. 400, it 
is said: 

Whether a clause is residuary is not dependent upon 
any particular form of expression, but upon the testa¬ 
tor’s manifest intention; it being sufficient if the lan¬ 
guage used clearly expresses the testator’s intention 
that the surplus of his estate, after payment of debts 
and legacies, shall go to the beneficiary designated. 

To the same effect are Page on Wills (Lifetime Ed.), sec. 
986, 9S8, 990, and Thompson on Wills, supra, sec. 258. 
The word “balance” is defined as “remainder” in Web¬ 
ster’s International Dictionary, (2 Ed.) and is judicially 
defined as meaning “rest, residue and remainder” in 
Bricher’s Estate, 335 Pa. 300, 6 A 2d 905. See also 
Page on Wills, supra, sec. 988, and Reeves v. American 
Security & Trust Company, 72 U. S. App. D. C. 403, 115 
F 2d 145. 

Therefore, there can be no intestacy as to the remainder 
of the $50,000 fund which the trustees are directed to set 
aside for the benefit of Anna Mason Coit during her 
lifetime. This remainder never left her estate and passed 
to the four charities under the final residuary clause as 
part of the “balance” of her estate in the hands of the 
trustees ( Carson’s Estate, 130 Pa. Superior Ct. 133, 196 
A. 527). As said by this court in Reeves v. American 
Security & Trust Company, supra, at page 406: 

... we think the trial court was clearly right in hold¬ 
ing that the property fell into the residue. This is 
not the case of a lapsed or void devise, and we there¬ 
fore need not decide whether as such it would become 
intestate. It is sufficient to observe that the rever¬ 
sionary interest in the property, which would take ef¬ 
fect immediately upon failure of the contingent re¬ 
mainders, was nowhere disposed of in the will and 
thus there was no gift of it to lapse or be invalid. It 
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was this reversion which passed to the residnaries. 
It is settled that a residuary clause will include such 
a reversion. It is contended that the instant resi¬ 
duary clause cannot be effective to pass an interest 
in real property because it uses the words ‘paid’ and 
‘ balance/ wrhich normally relate to money. But where 
a testator’s intention to dispose of all his estate is 
evident, as it is here, the language of the residuary 
clause is not required to be aptly descriptive of the 
precise character of all the interests intended to pass 
under it. 

In Scliouler on Wills, Executors and Administrators, 
supra, sec. 1156, it is said: 

A residuary devise carries with it not only the prop¬ 
erty of the testator not otherwise disposed of, but 
also all reversionary or contingent interests nor other¬ 
wise disposed of, and a division of the residue ma\ be 
postponed until after the life estates. The residue 
will include a remainder after a life estate. 

And in Mayer v. American Security & Trust Company, 
33 U. S. App. D. C. 391, affirmed in 222 U. S. 295, 56 L. 
Ed. 206, 32 S. C. 95, this court held that the residuary 
clause is sufficient to pass an equitable interest in prop¬ 
erty held under a declaration of trust 

n. 

Even If the Whole of Paragraph 9 Be Regarded as the 
Residuary Clause, There Is No Intestacy. 

In the argument set forth above it is pointed out that 
the true general residuary clause of this will is that part 
of paragraph 9 which gives the balance of testatrix’ es¬ 
tate to the four charitable institutions. However, even 
assuming that the residuary estate consists of all prop¬ 
erty passing to the trustees under the first paragraph of 
paragraph 9 of the will, nevertheless the remainder of 
the $50,000 fund set aside for the benefit of Anna Mason 
Coit, being undisposed of, would stay in the residuary 
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estate and would necessarily be a part of the “balance” 
which testatrix gives to the four charitable institutions. 

Therefore, there can be no intestacy with respect to this 
undisposed of remainder because it always was and con¬ 
tinued to be a part of testatrix’ estate in the hands of 
her trustees (cf. Reeves v. American Security & Trust 
Company, supra). In addition, it is a general rule that 
courts will construe a residuary clause so as to prevent 
intestacy as regards any part of the testator’s estate, un¬ 
less there is an apparent indication to the contrary ( Young 
v. The Norris Peters Co., 27 U. S. App. D. C. 140, Kenaday 
v. Sinnott, 179 U. S. 606, 45 L. Ed. 339, 21 S. C. 233, re¬ 
versing Sirmott v. Kenaday, 14 U. S. App. D. C. 1), and 
as Mr. Justice Holmes said in Mayer v. American Security 
& Trust Company, supra, . . one of the objects of a 
residuary clause is to gather up unremembered as well as 
uncertain rights.” 

m. 

The Testatrix Intended That This Remainder Should Stay 
In and Be Distributed as a Part of Her Residuary Estate. 

Appellants lay considerable stress on the fact that the 
testatrix made no attempt to dispose of the remainder of 
the Anna Mason Coit bequest, and from this it is argued 
that her failure in this respect must have been uninten¬ 
tional and an oversight. 

To the contrary, the fact that the testatrix made no 
attempt to dispose of this remainder would seem to be a 
good indication that she did not intend to dispose of it, 
and that she intended that it should be distributed as a 
part of her residuary estate. 

It is significant, also, that the testatrix repeated this 
bequest in item Fifth of the second codicil, executed over 
three years later, without making any disposition of the 
remainder, and that she directed that the fund merely 
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should be “set aside” from her residuary estate as dis¬ 
tinguished from paid over, delivered, or words of like im¬ 
port (CariOp/s Estate, supra). 

There is ample evidence in the will that the testatrix 
knew how to dispose of remainders where she so in¬ 
tended (Marequita Chandler bequest, App. 20, Margaret 
A. Cardeza bequest, App. 20-21, Irva Struthers McCall 
bequest, App. 24, Elsie Clark Cardeza bequest, App. 39), 
and, as said by this court in Reeves v. American Security 
<£ Trust Company, supra: 

. . . But the very fact that this clause is the only 
departure from the formula used by the testator in 
creating life estates indicates that it is not inadvertent, 
but rather that it expresses his deliberate intent. . . . 

IV. 

If the Bequest to Lord Hugh Beresford Either Lapsed or 
is Invalid, Then it Passes to the Four Charitable In¬ 
stitutions. 

As in tiie court below, this appellee makes no conten¬ 
tion here with respect to the validity of the $20,000 be¬ 
quest to Lord Hugh Beresford under paragraph 9(c) of 
the will. 

Appellee does contend, however, that in the event this 
court should find that this bequest either lapsed or is in¬ 
valid, then it passes to the four charitable institutions 
under the final residuarv clause in paragraph 9 of the 
will. 

It has been pointed out above that the clause under 
which the four charitable institutions are general resi¬ 
duary legatees is the only true residuary clause, and there¬ 
fore this bequest would be included therein either as a 
lapsed legacy for which the testatrix expressly provided 
by use of the words “including such of the foregoing 
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legacies as shall have lapsed,” or by virtue of Title 19, 
Section 110 of the D. C. Code (1940), which reads in part: 

Unless a contrary intention appear by the will, such 
property as shall be comprised in any devise or be¬ 
quest in such will which shall fail or be void or 
otherwise incapable of taking effect shall be deemed 
included in the residuary devise or bequest, if any, 
contained in such will. 

CONCLUSION 

The only theory on which appellants would be entitled 
to claim a share of this estate, other than that given them 
by the will, is on the ground of intestacy, and this is a 
result not favored in the law. 

It would seem clear that by her will and codicils the tes¬ 
tatrix intended to dispose of her entire estate, and this, we 
respectfully submit, she did. 

Arthur P. Drury, 

John M. Lynham, 

John E. Powell, 

312 Colorado Building, 
Washington 5, D. C., 
Attorneys for Appellee 
Trustees of the Masonic 
Rail and Asylum Fund, a 
Corporation. 
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Philadelphia in Point II (a) (pp. 13-21 of their Brief) that 
paragraph 9(a) creates a life estate only for Mrs. Coit 
and did not take out of the residuary estate the remainder 
in the principal of the $50,000 fund, is without substance 
because (a) the testatrix intended to create a trust as 
distinguished from a life estate, and (b) because Carson’s 
Estate , 130 Pa. Super. Ct. 133; 196 Atl. 527 (1938) is not 
authority for the construction urged by these appellees. 

2. The presumption against intestacy and the inten¬ 
tion of the testatrix to substantially disinherit the next-of- 
kin do not supply the apparent omissions contained in the 
Will so as to prevent intestacy. 


POINT I 

Reply to the argument that 9(a) creates a life 
estate only for Mrs. Coit and did not take out of the 
residuary estate, the remainder in the principal of the 
$50,000 fund. 

This point is in direct reply to the brief of the Chil¬ 
dren’s Seashore House for Invalid Children and the 
Seamen’s Church Institute of Philadelphia, Point II, sub¬ 
division (a) thereof (pp. 13-21), to the effect that para¬ 
graph 9(a) created a life estate, as distinguished from an 
express trust. 

There are two errors in the argument, one is that the 
expressed intention of the testatrix was to create a trust 
(Appellants’ Brief, Point I, pp. 8-10, Point III, particu¬ 
larly subdivision (3), pp. 17, 18), and the second is that 
Carson’s Estate, 130 Pa. Super. Ct. 133,196 Atl. 527 (1938), 
the only authority relied on by counsel for these appellees, 
is not in point. 
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The point is important because the judgment found 
that paragraph 9(a) created a life estate, as distinguished 
from an express trust (Appendix p. 60) and that direction 
in the judgment is one of the principal errors on which 
appellants rely in taking this appeal (Appellants’ Brief, 
pp. 5-7). 

Carson’s Estate held that there was a second residue 
to which the remainders of funds set apart out of the first 
residue would pass, whether such funds were considered 
to be express trusts or not. The dictum indicating that 
the Court may have considered the funds to be life estates, 
the principal of which was not detached from the first 
residue, was not essential to the recision, and was based 
upon a construction of the peculiar provisions of Carson’s 
Will. That the Court rested its decision on the fact that 
the Will contained a second residue appears from the 
following extracts from the opinion: 

“We deem the provisions in the fifth and sixth 
paragraphs of the will creating a residue within a 
residue a plain declaration by the testator in lan¬ 
guage free from ambiguity that any part of the 
main residuary estate not theretofore disposed of 
should go to Carson College. In the three cases 
with which we are dealing the nephew and nieces 
received income for their respective lives but died 
without issue to survive them. Consequently, when 
the bequest of principal failed, these sums became 
a part of the second residuary estate and passed to 
the college. 


“We by no means agree that even if there had 
been a ‘carving out’, partial intestacy would follow, 
but it is not necessary to consider that speculation 
further than we have later done in connection with 
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the cases upon which appellant relies. Once it be¬ 
comes apparent that these sums were not a part of 
the secondary residue until the nephew or niece died 
without issue, there is no room for inference that a 
partial intestacy existed. 


“The provisions of the will for the benefit of 
nieces and nephews formed no part of the final 
residue and as a result the principle of Gray’s 
Estate had no application. The flaw in appellant’s 
logic is due to a failure to distinguish between the 
two residues. This confusion in reasoning further 
appears when appellant in one breath argues that 
the three sums of $20,000 were absolutely removed 
from the primary or main residue and at the same 
time cites Gray’s Estate on the theory that these 
bequests to the nephews and nieces were part of the 
residue. These sums passed to the secondary 
residue and there was, therefore, no intestacy.” 

Mrs. Rutherfoord’s will contains no secondary residue 
(Appellants’ Brief, pp. 13-29). 


POINT II 

The presumption against intestacy is met by the 
rule of construction that next-of-kin will not be dis¬ 
inherited except by express words or necessary impli¬ 
cation. 

Appellees, The Children’s Seashore House for Invalid 
Children and Seamen’s Church Institute of Philadelphia, 
call attention to the presumption against intestacy and 
provisions in the Will substantially disinheriting appel¬ 
lants (their Brief, pp. 9-12). In reply we point out that 
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this presumption and the express intention to substan¬ 
tially disinherit appellants do not overcome the apparent 
failure of the testatrix to dispose of a part of her resid¬ 
uary estate. 

In George Washington University v. Riggs National 
Bank, 66 App. D. C. 389, 88 F. 2d 771 (1936), the Court 
said: 


“As was said in Pontius v. Conrad, 317 Ill. 241, 244, 
148 N. E. 17, 18: ‘It is true, as the appellees insist, 
that a testator is presumed to have intended by his 
will to dispose of all his property and leave no part 
of it as intestate estate, and the court will adopt 
any reasonable construction of the will rather than 
hold that the testator intended to die intestate as to 
any of his property. If, however, the testator has 
overlooked a condition which he would perhaps have 
provided for if it had occurred to him, the court 
cannot guess at what provision he would probably 
have made and by construction read it as a part of 
his will on the presumption that he would naturally 
have made such a provision if he had thought of it. 

• • #7 ff 


In Verner Estate, 358 Pa. 280, 56 A. (2d) 667 (1948), 
the Court said: 

“In re Grothe’s Estate and in re French’s 
Estate, supra, the Court, in construing the wills 
there under consideration, refused to find implied 
bequests or cross limitations in the absence of 
language disclosing, either expressly or by clear 
implication, any such intention on the part of the 
testator. The interpretation of such wills is not to 
be controlled by the mere mechanical application of 
the maxim that a testator presumably does not 
intend to die intestate as to any part of his estate, 
for, as in some other instances of contradictory 
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maxims, there exists a rule of construction of equal 
force and dignity which runs counterwise, namely, 
that the heir at law is not to be disinherited except 
by express words or necessary implication: See In 
re Brockman’s Estate, 195 Pa. 363, 367, 45 A. 1078; 
In re Grothe’s Estate, 229 Pa. 186, 190, 78 A. 88, 90; 
In re French’s Estate, 292 Pa. 37, 41, 140 A. 549, 
550. 


“Appellants, pointing out that testatrix delib¬ 
erately cut her brother Harry off with a nominal 
gift of $5, argue that she could scarcely have in¬ 
tended that he or his children should now obtain a 
comparatively large portion of her estate. This 
contention, however, is without merit because, even 
though an heir be expressly excluded by a will, he 
takes, nevertheless, if an intestacy results, since his 
taking is not by reason of the will but, under the 
intestacy, by operation of law: In re Bruckman’s 
Estate, 195 Pa. 363, 45 A. 1078; In re Gibbon’s 
Estate, 317 Pa. 465, 468, 177 A. 50, 51; In re 
Habecker’s Estate (No. 1), 43 Pa. Super. 86.” 

Kespectfully submitted, 

John H. Connaughton, 

1406 G Street, N.W., 
Washington, D. C., 

Harrison F. Durand, 

Davies, Hardy, Schenck & Soons, 
One Wall Street, 

New York 5, N. Y., 

Attorneys for Appellants. 

Harrison F. Durand, 

Of Counsel. 






